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SUMMARY

The Appellate Division, First Department affirmed an order that, upon reargument, dismissed the
plaintiff's complaint with prejudice and denied vacatur or leave to amend. The court held that the
different Justice's consideration of a motion presenting purely legal questions did not require vacatur,
that the plaintiff's amended complaint was a nullity after dismissal, and that review was limited
because no appeal had been taken from the original dismissal order.
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DISPOSITION affirmed

PROCEDURAL POSTURE Plaintiff appealed from an order of Supreme Court, New York County,
that granted in part his motion to reargue, amended a prior order to
clarify that dismissal was with prejudice, adhered to the prior
determinations, and denied his requests to vacate the prior orders or
obtain leave to amend the complaint.

STANDARD OF REVIEW The court reviewed whether Supreme Court providently granted
plaintiff's motion for leave to reargue and made the appropriate
disposition; because plaintiff did not appeal the April 25, 2024
dismissal order, review of the merits of the dismissal was not
available.
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QUESTIONS PRESENTED

1. Whether the order granting defendants' motion to dismiss had to be vacated because oral argument
occurred before a different Justice than the Justice who decided the motion.

2. Whether Supreme Court could resolve defendants' letter application and deem plaintiff's amended
complaint a nullity despite the application having been made by letter rather than by motion on notice.

3. Whether plaintiff could amend the complaint as of right after Supreme Court had dismissed the original
complaint in its entirety with prejudice.

4. Whether the Appellate Division could review the merits of the April 25, 2024 dismissal order when
plaintiff had not appealed from that order.

HOLDINGS

1. A dismissal order presenting purely legal questions need not be vacated merely because oral argument
occurred before a different Justice than the Justice who decided the motion.

2. The fact that defendants' application was made by letter rather than by motion on notice did not require a
different outcome because plaintiff used the proper practical procedure of moving to vacate the resulting
order and appealing from the denial of that motion.

3. An amended complaint filed as of right after the original complaint had been dismissed in its entirety
with prejudice was a nullity.

4. The Appellate Division's review was limited to whether Supreme Court properly granted reargument and
made the appropriate disposition; it would not reach the merits of the underlying dismissal.

KEY QUOTATIONS

“Litigation by letter is not contemplated by the CPLR and, thus, disfavored” (at *1)

“there was no complaint left before the court” (at *2)

FACTUAL BACKGROUND

Defendants moved to dismiss plaintiff's complaint pursuant to CPLR 3211(a)(7), and the motion was argued
before a Justice other than the Justice who ultimately decided it. Supreme Court dismissed the complaint in its
entirety, after which plaintiff filed an amended complaint and defendants made a letter application seeking to
have that pleading disregarded. Supreme Court deemed the amended complaint a nullity, later clarified that the
dismissal was with prejudice, and denied plaintiff's efforts to vacate the orders or obtain leave to amend.

PROCEDURAL HISTORY



Defendants moved to dismiss under CPLR 3211(a)(7), and Supreme Court granted the motion in its entirety on
April 25, 2024. After plaintiff filed an amended complaint and defendants submitted a letter application,
Supreme Court deemed the amended complaint a nullity in a May 15, 2024 order. On reargument, the court
clarified that dismissal was with prejudice and otherwise adhered to its prior orders. The Appellate Division
unanimously affirmed without costs.
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