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In the Matter of the Application for Disciplinary Action Against

William E. McKechnie

656 N.W.2d 661, 2003 ND 22 (N.D. 2003) - No. No. 20020194 - Decided February 19, 2003

SUMMARY

The Supreme Court of North Dakota reviewed disciplinary proceedings against attorney William E.

McKechnie arising from his representation of a client pursuing a sexual-harassment and discrimination

claim. The court found clear and convincing evidence that McKechnie violated North Dakota Rule of

Professional Conduct 1.4(b) by failing to adequately explain the representation and statute of

limitations, but found insufficient evidence of a separate Rule 1.1 competence violation. The court

imposed a public reprimand and ordered McKechnie to pay $5,375.59 in disciplinary proceeding

costs.
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The Supreme Court of North Dakota reviewed objections filed by both
disciplinary counsel and McKechnie to a hearing panel's report and
order suspending McKechnie from practice for 30 days and imposing

costs.

Disciplinary proceedings are reviewed de novo on the record. The
court gives due weight to the hearing panel's findings, conclusions,
and recommendations but does not act as a mere rubber stamp.
Disciplinary counsel must prove each alleged violation by clear and

convincing evidence.

Published, precedential opinion of the Supreme Court of North
Dakota.
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QUESTIONS PRESENTED

1. Whether the hearing panel properly struck detailed allegations concerning McKechnie's prior private

admonitions from the public disciplinary petition.
2. Whether the exclusion of a witness under N.D.R.E. 615 was properly preserved for review.

3. Whether the hearing panel properly excluded a letter offered for impeachment because disciplinary

counsel failed to lay a foundation and show its criticality.

4. Whether expert testimony concerning the standard of care was required or admissible to establish a

violation of the professional-conduct rules.
5. Whether an attorney-client relationship existed before the parties executed a written fee agreement.

6. Whether McKechnie's incorrect statute-of-limitations advice constituted a violation of N.D.R. Prof.
Conduct 1.1.

7. Whether McKechnie's failure to explain the status of the representation and the applicable limitations
period violated N.D.R. Prof. Conduct 1.4(b).

8. What sanction and costs should be imposed.

HOLDINGS

1. Detailed allegations concerning an attorney's prior nonpublic admonitions should not be included in a
petition for public discipline; a general allegation that aggravating circumstances will be presented at a

later sanction stage is sufficient.

2. Disciplinary counsel is not required to present expert testimony concerning the professional standard of
care to prove a violation of the rules of professional conduct, and expert testimony interpreting those

rules is not necessary to assist the trier of fact.

3. An attorney-client relationship may arise by implication from the parties' conduct and does not depend

on an express contract, a written fee agreement, or payment of fees.

4. McKechnie's incorrect statute-of-limitations advice, standing alone, established only an isolated instance
of ordinary negligence or error of judgment and did not constitute a violation of Rule 1.1 by clear and

convincing evidence.



5. McKechnie violated Rule 1.4(b) because he failed to adequately explain the status of the representation
and the applicable statute of limitations, and providing the client with a copy of the statute did not satisfy
his explanatory duty when his specific advice was incorrect.

KEY QUOTATIONS

“We agree with McKechnie that the details of prior private discipline should not be alleged in a petition for
public discipline.” ( 10)

“We conclude Disciplinary Counsel was not required to present expert testimony of the standard of care to
support the charges in this case.” (1 17)

“We conclude an attorney-client relationship existed beginning in January 1996.” ( 20)

“We conclude there is clear and convincing evidence that McKechnie violated N.D.R. Prof. Conduct 1.4(b).”
(129)

“We conclude McKechnie violated N.D.R. Prof. Conduct 1.4(b), and we order that he be publicly
reprimanded and pay the costs of the disciplinary proceedings in the amount of $5,375.59.” (1 34)

FACTUAL BACKGROUND

McKechnie was retained by Dennis Follman to investigate a possible discrimination or sexual-harassment claim
against Follman's former employer. McKechnie repeatedly advised Follman that he had three years from his
resignation to file suit, although the limitations period ran from the last discriminatory incident; Follman's later
lawsuit was dismissed as untimely. McKechnie's communications were sporadic and confusing, including an
unexplained $500 retainer refund, and he did not adequately explain the status of the representation or the
applicable limitations period.

PROCEDURAL HISTORY

A disciplinary petition was filed in June 2001. After a hearing, the hearing panel found violations of N.D.R. Prof.
Conduct 1.1 and 1.4(b), recommended a 30-day suspension, and assessed costs. Both sides objected, and the
Supreme Court conducted a de novo review on the record, ultimately finding only a violation of Rule 1.4(b),

imposing a public reprimand, and assessing $5,375.59 in costs.
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