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SUMMARY

The United States District Court for the Western District of New York grants Michael J. DeVito’s
motion to dismiss Donna S. Smith’s claims arising from her termination as a provisional court
reporter. The court dismisses the claims without prejudice, including claims under 42 U.S.C. § 1983,
intentional infliction of emotional distress, pain and suffering, and potentially Title VII, while granting
Smith 30 days to amend.
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DISPOSITION other

PROCEDURAL POSTURE Defendant moved under Federal Rule of Civil Procedure 12(b)(6) to
dismiss a pro se plaintiff's claims under 42 U.S.C. § 1983, intentional
infliction of emotional distress, negligence, and Title VII. The motion
was granted, without prejudice, and plaintiff was granted thirty days to
amend.

STANDARD OF REVIEW On a Rule 12(b)(6) motion, the court considers the complaint, attached
exhibits, and documents incorporated by reference, accepts well-
pleaded factual allegations as true, draws reasonable inferences for the
plaintiff, and asks whether the complaint states a facially plausible
claim for relief.

PRECEDENTIAL VALUE unpublished, nonprecedential district-court decision

TOPICS

motions to dismiss civil procedure section 1983 employment discrimination title vii



PRACTICE AREAS

civil procedure civil rights employment law torts

QUESTIONS PRESENTED

1. Whether the complaint plausibly alleged a claim under 42 U.S.C. § 1983.

2. Whether the allegations stated a claim for intentional infliction of emotional distress under federal or
New York law.

3. Whether the asserted pain-and-suffering claim stated an independent cause of action.

4. Whether the allegations stated a negligence or negligent supervision, hiring, training, or retention claim.

5. Whether plaintiff should be permitted to reassert a Title VII race-discrimination claim and plead
administrative exhaustion and timeliness.

HOLDINGS

1. The complaint failed to state a plausible § 1983 claim because it did not identify the constitutional or
federal right allegedly violated or explain how DeVito violated that right. The claim was dismissed
without prejudice with leave to amend.

2. The allegations did not state an intentional-infliction-of-emotional-distress claim under § 1983 or New
York law. The claim was dismissed without prejudice with leave to amend.

3. The third cause of action, characterized as pain and suffering from relocating between California and
New York, was not an independent claim and was dismissed without prejudice.

4. To the extent the complaint intended to assert negligence in the wherefore clause, it failed to plausibly
allege the elements of negligence. Any negligent supervision, hiring, training, or retention claim would
also require allegations concerning the employee's known or reasonably discoverable propensity and
conduct outside the scope of employment.

5. Because the complaint's claims were being dismissed and DeVito had not expressly addressed Title VII,
plaintiff was permitted to reassert a Title VII claim in an amended complaint, but she was required to
plead the basis for race discrimination and facts showing administrative exhaustion and compliance with
the ninety-day filing requirement.

KEY QUOTATIONS

“Section 1983 itself creates no substantive rights; it provides only a procedure for redress for the deprivation
of rights established elsewhere.” (Discussion II.A)

“For the foregoing reasons, the Court grants the motion to dismiss (Dkt. 13) but because of Plaintiff’s pro se
status, the claims are dismissed without prejudice.” (Conclusion)

FACTUAL BACKGROUND

Smith alleged that DeVito provisionally hired her as a court reporter, failed to disclose rules governing the
position, and ultimately fired her after she relocated from California to New York. She alleged that she was not



permitted to use audio synchronization to prepare transcripts, causing inaccurate records, and asserted claims
based on alleged deception, a statement that they would get her eventually, failure to check on her after a
workplace disturbance, and the resulting pain and suffering. An EEOC charge alleged that Smith, who is
Black/African American, was hired as a provisional court reporter on or about April 28, 2022, and discharged on
June 10, 2022, for poor work quality.

PROCEDURAL HISTORY

Smith initially filed the action in the Northern District of New York, which transferred it to the Western District
of New York because the claims concerned events in Rochester. The court screened the complaint under 28
U.S.C. § 1915(e)(2) and allowed it to proceed to service, construing an EEOC charge as supplementing the
complaint. DeVito moved to dismiss; Smith received multiple extensions to respond but filed no opposition. The
court granted the motion without prejudice and allowed an amended complaint.
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