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SUMMARY

The Supreme Court of Nebraska dismissed Erick Fernando Vela’s appeal from the denial of his motion
to preclude the death penalty based on mental retardation. The court held that the order was not final
and appealable because it did not affect a substantial right and was not issued in a special proceeding.
The court concluded that the issue could be reviewed after sentencing and that the appeal therefore had

to be dismissed for lack of jurisdiction.
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PROCEDURAL POSTURE The defendant appealed from the Madison County District Court's
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QUESTIONS PRESENTED

1. Whether the district court's order overruling Vela's motion to preclude imposition of the death sentence

because of mental retardation was a final, appealable order.
2. Whether the order affected a substantial right under Nebraska's final-order statute.

3. Whether a hearing under Nebraska Revised Statute section 28-105.01(4) constituted a special

proceeding for purposes of appellate jurisdiction.

HOLDINGS

1. The order was not a final, appealable order because Vela had not yet been sentenced and the order

neither affected a substantial right nor arose from a special proceeding.

2. The order did not affect a substantial right because any error could be reviewed after sentencing and Vela

retained the ability to present mental-capacity evidence as a mitigating circumstance.

3. The hearing was not a special proceeding because it was part of the capital-sentencing process and

helped determine the merits of the sentence to be imposed.

KEY QUOTATIONS

“Because it neither affected a substantial right nor was made in a special proceeding, the court's order
overruling the defendant's motion to preclude imposition of a death sentence because of mental retardation

was not a final, appealable order.” (at 638)

“The court, on its own motion, hereby dismisses the above-captioned appeal.” (at 638)

FACTUAL BACKGROUND

Vela was charged with five counts of first-degree murder, five counts of use of a deadly weapon to commit a
felony, robbery, burglary, and another weapons charge. He pleaded guilty to all 13 charges, and a jury later found
all alleged aggravating circumstances proved beyond a reasonable doubt for each murder. Before sentencing,
Vela moved to preclude the death penalty on the ground of mental retardation; after an evidentiary hearing, the

district court found that he had not proved mental retardation under Nebraska law or Atkins v. Virginia.

PROCEDURAL HISTORY

Vela pleaded guilty to 13 criminal charges, including five counts of first-degree murder and related offenses.
After a jury found the alleged aggravating circumstances for each murder, the district court held an evidentiary
hearing on Vela's motion under Nebraska Revised Statute section 28-105.01 and found that he had not proved
mental retardation. Vela appealed before he had been sentenced, and the Nebraska Supreme Court dismissed the

appeal for lack of a final, appealable order.
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