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SUMMARY

The Illinois Appellate Court, First District, reviewed the dismissal of Marsha J. Martin’s negligence
claim against Fifth Third Bank arising from an alleged fraudulent wire transfer by a bank customer.
The court held that Illinois law does not categorically bar a noncustomer from pursuing a negligence
claim against a bank and that duty must be analyzed under the Illinois Supreme Court’s four-factor
framework. The court reversed the dismissal with prejudice and remanded for leave to file a second
amended complaint, while declining to decide the UCC article 4A preemption and Moorman doctrine
issues.
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QUESTIONS PRESENTED

1. Whether Illinois law categorically bars a noncustomer from asserting a negligence claim against a bank.

2. Whether Martin's amended complaint sufficiently alleged that Fifth Third owed her a duty of care under
Illinois's four-factor duty analysis.

3. Whether the appellate court should decide whether UCC article 4A preempts Martin's negligence claim
when the circuit court did not rule on preemption.

4. Whether the appellate court should decide the applicability of the Moorman economic-loss doctrine
when the circuit court did not rule on that issue.

HOLDINGS

1. Illinois law does not adopt a categorical rule that a bank owes no duty of care to a noncustomer. The
applicable analysis is the Illinois Supreme Court's general four-factor duty analysis.

2. Martin's complaint did not adequately plead the facts necessary to establish the foreseeability, likelihood,
burden, and consequences elements of duty, but it was possible that she could state a viable claim
through more specific allegations. The dismissal with prejudice was therefore improper.

3. The appellate court declined to decide whether article 4A preempts Martin's negligence claim because
the circuit court did not rule on that issue.

4. The appellate court declined to decide whether the Moorman economic-loss doctrine barred Martin's
negligence claim because the circuit court did not rule on that issue.

KEY QUOTATIONS

“The Illinois Supreme Court holds that whether a duty exists depends on (1) the reasonable foreseeability of
the injury, (2) the likelihood of the injury, (3) the magnitude of the burden of guarding against the injury, and
(4) the consequences of placing that burden on the defendant.” (¶ 22)

“To be clear, we do not decide whether Fifth Third owes a duty to plaintiff. We merely find that it is possible
plaintiff could plead the existence of such a duty sufficient for her negligence claim to survive a section 2-615
motion to dismiss.” (¶ 44)

FACTUAL BACKGROUND

In February 2022, Marsha Martin received an email appearing to request payment to Coastal Custom Builders of
NWFL, but the email was sent by Joseph Valdivia after he hacked Coastal Custom's account. Martin wired funds
from her Wells Fargo account to a Fifth Third account owned by Valdivia, who then withdrew and transferred
the funds. Martin alleged that Valdivia had previously used his Fifth Third accounts to defraud others and that
Fifth Third failed to close, freeze, monitor, or impose safeguards on the accounts, causing her financial loss.

PROCEDURAL HISTORY

Martin alleged that a fraudster hacked a construction company's email account and induced her to wire funds
from her Wells Fargo account to the fraudster's Fifth Third account. She sued the fraudster and Fifth Third,
asserting negligence against the bank based on its alleged failure to prevent or respond to the fraudster's use of



the account. The Circuit Court of Cook County dismissed the negligence claim with prejudice, ruling that Fifth
Third owed no duty of care to a noncustomer. The appellate court reversed and remanded for leave to file a
second amended complaint.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Reverse the dismissal of Martin's negligence claim against Fifth Third and remand with instructions that the
circuit court grant Martin leave to file a second amended complaint. The circuit court must analyze duty under
the Illinois Supreme Court's four-factor test.
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