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SUMMARY

The Supreme Court of Arkansas affirmed the denial of Alltel Corporation and Alltel Communications,
Inc.'s motion to compel arbitration in a class action concerning early termination fees. The court held
that the arbitration agreement was invalid and unenforceable for lack of mutuality because Alltel
reserved the ability to pursue remedies outside arbitration while limiting customers to arbitration. The
court affirmed on direct appeal and dismissed Rosenow's cross-appeal concerning waiver as moot.
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QUESTIONS PRESENTED



1. Whether the arbitration agreement was invalid and unenforceable for lack of mutuality of obligation
under Arkansas contract law.

2. Whether Arkansas's requirement that an arbitration agreement contain mutuality of obligation is
preempted by the Federal Arbitration Act.

3. Whether the circuit court erred by considering parol evidence in evaluating mutuality.

4. Whether Alltel failed to enforce a valid arbitration agreement and thereby waived arbitration.

HOLDINGS

1. An arbitration agreement is unenforceable when it lacks mutuality of obligation. The agreement here
lacked mutuality because Alltel reserved for itself, but not its customers, the ability to pursue remedies
outside arbitration without waiving arbitration.

2. The Federal Arbitration Act does not preempt Arkansas's requirement that arbitration agreements satisfy
the generally applicable contract-law requirement of mutuality of obligation.

3. The court did not need to decide whether the circuit court improperly considered parol evidence because
the arbitration agreement was invalid for lack of mutuality based on the contract's written provisions.

4. Rosenow's cross-appeal concerning whether Alltel waived arbitration was moot because the arbitration
agreement was invalid for lack of mutuality.

KEY QUOTATIONS

“Alltel provided itself with an “out” to the required arbitration; Alltel customers, such as Rosenow, however,
were limited to pursuing relief against Alltel in the form of arbitration, while Alltel alone was provided
absolution if it chose to pursue an alternate remedy.” (2014 Ark. 375, at 8)

“The lack of mutuality to arbitrate in the arbitration agreement renders the agreement invalid and
unenforceable.” (2014 Ark. 375, at 9)

“Accordingly, we decline Alltel’s invitation to reject our precedent, which requires mutuality as an essential
element for an enforceable arbitration agreement.” (2014 Ark. 375, at 11)

FACTUAL BACKGROUND

Rosenow brought claims against Alltel concerning early-termination fees charged to cellular-phone customers.
Alltel's wireless terms and conditions contained an arbitration clause requiring disputes to be arbitrated, but also
stated that Alltel's failure to enforce any contractual right or remedy would not constitute a waiver. Alltel moved
to compel arbitration only after class certification and substantial litigation, while the circuit court found that
Alltel had reserved an ability to pursue nonarbitration remedies without waiver.

PROCEDURAL HISTORY

Rosenow filed a class-action complaint alleging violations of the Arkansas Deceptive Trade Practices Act and
unjust enrichment based on Alltel's early-termination fees. The circuit court initially denied class certification,
but the Arkansas Supreme Court reversed and remanded; the circuit court then certified the class. Alltel later
moved to compel arbitration for class members subject to arbitration provisions, and the circuit court denied the



motion, concluding that the arbitration provision lacked mutuality of obligation, among other reasons. The
Supreme Court affirmed on direct appeal and held the cross-appeal moot.

DISPOSITION

affirmed
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