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SUMMARY

The case concerns whether the Teachers’ and State Employees’ Retirement System was required to
adopt a contribution-based pension benefit cap factor through rulemaking procedures under North
Carolina’s Administrative Procedure Act. The Cabarrus County Board of Education challenged an
assessment made on behalf of a retiring superintendent, while the Retirement Systems Division argued
that the cap factor could be adopted through actuarial recommendations and a board resolution. The
trial court and Court of Appeals ruled for the Board of Education, and the excerpt describes the
respondents’ arguments before the North Carolina Supreme Court on discretionary review.
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QUESTIONS PRESENTED

1. Whether the General Assembly implicitly exempted the Retirement Systems Division's Board of
Trustees from the Administrative Procedure Act's rulemaking requirements when adopting a
contribution-based benefit cap factor under N.C.G.S. § 135-5(a3).

2. Whether the Board of Trustees' adoption of cap factors by resolution and entry in its meeting minutes,
pursuant to N.C.G.S. § 135-6(l) and 20 N.C. Admin. Code 2B.0202, was sufficient without formal
Administrative Procedure Act rulemaking.

HOLDINGS

1. The Board of Trustees was required to adopt the contribution-based benefit cap factor through the
rulemaking procedures of the Administrative Procedure Act. N.C.G.S. §§ 135-5(a3) and 135-6(l) do not
create an implicit exemption because they can be harmonized with the Administrative Procedure Act and
do not clearly manifest legislative intent to displace it.

2. Summary judgment was proper because there was no genuine issue of material fact and the Board of
Education was entitled to judgment as a matter of law.

KEY QUOTATIONS

“A careful analysis of our prior decisions concerning the extent to which particular agencies or decisions are
deemed to be implicitly exempt from the necessity for compliance with the provisions of the Administrative
Procedure Act makes it clear that such implicit exemptions are very much the exception, rather than the rule,
and should only be recognized in the event that it is abundantly clear that the General Assembly intended such
a result.” (-25)

“A presumption that the rulemaking provisions of the Administrative Procedure Act apply to the formulation
of rules, as that term is defined in N.C.G.S. § 150B-2(8a), in the absence of an explicit or implicit exemption,
is fully consistent with the applicable statutory provisions and represents the most logical reading of them.”
(-29)

“A careful analysis of the relevant statutory provisions makes it clear that the adoption of a cap factor is not a
ministerial act in which the Board of Trustees does nothing more than ratify the actuary’s recommendation.”
(-30)



“Thus, for all of these reasons, we agree with the Court of Appeals that the Board of Trustees was required to
adopt the statutorily mandated cap factor utilizing the rulemaking procedures required by the Administrative
Procedure Act and that the Retirement System erred by billing the Cabarrus County Board of Education an
additional amount relating to Dr. Shepherd’s pension, in light of the Board of Trustees’ failure to adopt the
necessary cap factor in an appropriate manner.” (-37)

FACTUAL BACKGROUND

The General Assembly enacted anti-pension-spiking legislation requiring the Teachers' and State Employees'
Retirement System to use a contribution-based benefit cap for certain high-compensation retirees. The Board of
Trustees adopted cap factors of 4.8 in 2014 and 4.5 in 2015 based on recommendations from its consulting
actuaries and recorded the actions in board minutes, without using formal Administrative Procedure Act
rulemaking. When former Cabarrus County Schools superintendent Barry Shepherd retired, the Retirement
System invoiced the Board of Education $208,405.81 to restore his uncapped pension benefit, and the Board
paid the amount on his behalf.

PROCEDURAL HISTORY

The Board of Education requested a declaratory ruling that the Retirement Systems Division's contribution-
based benefit cap factor and resulting invoice were void because the Board of Trustees had not adopted the cap
factor through Administrative Procedure Act rulemaking. The agency denied the request. The Superior Court
granted summary judgment for the Board of Education and declared the cap-factor adoptions void. The Court of
Appeals affirmed, and the Supreme Court of North Carolina granted discretionary review and affirmed.

DISPOSITION

affirmed
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