SUPREME COURT OF ALABAMA

In re Estate of Eckert

514 So. 2d 1013 (Ala. 1987) - Decided September 25, 1987

SUMMARY

The Alabama Supreme Court denied a petition for a writ of mandamus challenging the removal of an

estate administration from probate court to circuit court. The court held that invoking equity

jurisdiction under a Jefferson County local act did not restrict removal under Alabama Code § 12-11-

41, and that removal during trial was timely because no final settlement had occurred. The court also

held that notice was not required because removal was a matter of right upon filing a compliant sworn

petition.
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QUESTIONS PRESENTED

1. Whether Act No. 1144, which granted concurrent equity jurisdiction to the Jefferson County Probate
Court, limited or conflicted with the administratrix's right to remove estate administration to circuit court
under section 12-11-41.

2. Whether removal was timely when the petition was filed during trial on a claim against the estate but

before final settlement.

3. Whether the circuit judge abused his discretion by ordering removal without notice to the claimants.

HOLDINGS

1. Act No. 1144 did not limit or change the right to remove estate administration under section 12-11-41;
the local act's grant of concurrent equity jurisdiction was cumulative and expressly preserved removal
rights.

2. A petition to remove estate administration is timely when filed at any time before final settlement,
including during trial on a claim against the estate, unless the probate court has taken steps toward or

completed a final settlement.

3. Notice to the claimants was not required before removal under section 12-11-41 because removal is a
matter of right upon the timely filing of a qualifying sworn petition.

4. The Claytons were not entitled to mandamus because they failed to establish a clear abuse of discretion

or a clear and indisputable right to prevent removal.

KEY QUOTATIONS

“There is no ambiguity in the language of the local act; thus, there is no need for this Court to go beyond the
face of the statute.” (1016)

“Administration of the estate is a broad concept involving all matters necessary to reach a final settlement of
the estate.” (1017)

“Upon the timely filing of a sworn petition averring these facts, the court, as a matter of law, must grant

removal. Since removal is a matter of right, notice is unnecessary.” (1018)

FACTUAL BACKGROUND

The Claytons asserted a breach-of-warranty claim arising from a contract involving the decedent, his wife, and
the Claytons against the estate in probate court. They later amended the claim to invoke the probate court's
equity jurisdiction under Act No. 1144 and to seek $100,000 in damages from the administratrix individually.
After trial began and continued for about three hours, the administratrix filed a sworn petition and obtained an
order removing administration of the estate to circuit court before the probate court had entered a final

settlement.
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