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SUMMARY

The Ohio Court of Appeals affirmed summary judgment for Toledo Edison in a personal-injury action
brought by a child who climbed an electrical transmission tower on private property and contacted an
energized line. The court held that the child was a trespasser, the public-place/dangerous-
instrumentality exception did not apply, and Toledo Edison therefore owed no ordinary duty of care.
The court also found no evidence of willful or wanton misconduct.
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PROCEDURAL POSTURE Plaintiffs appealed from summary judgments entered for Toledo
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STANDARD OF REVIEW Summary judgment is reviewed by examining the record in the light
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QUESTIONS PRESENTED

1. Whether the trial court properly granted summary judgment on the negligence claim by determining that
Carswell was a trespasser to whom Toledo Edison owed no duty of ordinary care.

2. Whether the Ohio Court of Appeals should abolish the invitee-licensee-trespasser distinctions and adopt
a uniform standard of care.

3. Whether the court should adopt the attractive-nuisance doctrine stated in Restatement (Second) of Torts
§ 339.

4. Whether the public-place and dangerous-instrumentality exception imposed a duty of ordinary care on
Toledo Edison.

5. Whether reasonable minds could differ on whether Toledo Edison's conduct was willful or wanton.

HOLDINGS

1. Summary judgment is proper when, viewing the record most favorably to the nonmoving party, there is
no genuine issue of material fact, the movant is entitled to judgment as a matter of law, and reasonable
minds can reach only a conclusion adverse to the nonmoving party.

2. A landowner or occupier generally owes an undiscovered trespasser only the duty to refrain from willful
or wanton conduct.

3. The public-place exception did not impose a duty of ordinary care because the transmission tower was
nearly 40 feet from Seaman Street, the energized wire was 60 feet above the ground, and the record did
not show that the danger was susceptible to contact by inadvertent conduct or that Toledo Edison knew
or should have known of persons on the property.

4. The intermediate appellate court would not abolish Ohio's distinctions among invitees, licensees, and
trespassers because Ohio Supreme Court precedent continued to recognize those distinctions.

5. Toledo Edison was entitled to summary judgment on the willful-and-wanton-misconduct claim because
the record showed no intent, purpose, or design to injure and no failure to exercise any care under
circumstances involving a great probability of harm.

KEY QUOTATIONS

“A trespasser is one who, without express or implied authorization, invitation or inducement, enters private
premises purely for his own purposes or convenience.” (85)

“There was no evidence of any intention, purpose or design to injure appellant by appellee, and so, there was
no willful conduct on the part of appellee.” (86)

FACTUAL BACKGROUND

Ten-year-old Johnny Carswell and several friends took a shortcut through a privately owned vacant field near
Seaman Street. Approximately 38.7 feet from the street stood a 113-foot steel electrical transmission tower



maintained by Toledo Edison, with an energized line approximately 60 feet above the ground. Carswell climbed
the tower and suffered permanent, disfiguring injuries when he contacted the live line. The record contained no
evidence that Toledo Edison knew or should have known that people or children were present on the easement
property or that the tower had been improperly constructed, maintained, or inspected.

PROCEDURAL HISTORY

Johnny Carswell was injured after climbing an electrical transmission tower on Toledo Edison property and
contacting an energized transmission line. The Lucas County Court of Common Pleas dismissed the attractive-
nuisance theory, entered partial summary judgment for Toledo Edison on negligence, and granted summary
judgment on the gross-negligence and willful-and-wanton-misconduct theories. The trial court affirmed the
negligence ruling on reconsideration in light of intervening precedent. The Ohio Court of Appeals affirmed.

DISPOSITION

affirmed
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