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SUMMARY

The United States District Court for the Northern District of Alabama adopted the magistrate judge’s

report and recommendation and dismissed with prejudice Randal Bernard McCoy’s 28 U.S.C. § 2254

habeas petition. The court rejected McCoy’s procedural-default, ineffective-assistance, sufficiency-of-

the-evidence, evidentiary-hearing, and other objections, including challenges to trial counsel’s

stipulation that he had COVID-19. The court also denied a certificate of appealability.
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dismissed

Petitioner sought federal habeas relief under 28 U.S.C. § 2254 from an
Alabama conviction and 25-year sentence. After the magistrate judge
recommended dismissal with prejudice, petitioner objected. The
district court overruled the objections, adopted the report and
recommendation, dismissed the petition with prejudice, denied an

evidentiary hearing, and declined to issue a certificate of appealability.

Under 28 U.S.C. § 2254(d), federal habeas relief is unavailable unless
the state-court decision was contrary to, or involved an unreasonable
application of, clearly established Supreme Court precedent, or was
based on an unreasonable determination of the facts. Procedurally
defaulted claims generally cannot be reviewed absent cause and
prejudice or a miscarriage-of-justice exception. Ineffective-assistance
claims receive doubly deferential review. The court deferred to the
jury's credibility determinations and weighing of the evidence.

nonprecedential
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QUESTIONS PRESENTED

1.

Whether claims that were unexhausted or rejected by the Alabama courts on independent and adequate

state-law grounds were procedurally defaulted.

. Whether McCoy established actual innocence sufficient to overcome procedural default.

. Whether the Alabama Court of Criminal Appeals' application of Alabama Rule of Appellate Procedure

28(a)(10) constituted a basis to excuse procedural default.

. Whether trial counsel was constitutionally ineffective for stipulating that McCoy had COVID-19, failing

to introduce medical evidence, and allegedly failing to prepare adequately for trial and discovery.

. Whether the evidence was constitutionally sufficient to support McCoy's conviction.

. Whether McCoy was entitled to an evidentiary hearing or a certificate of appealability.

HOLDINGS

1.

McCoy's unexhausted claims and claims rejected by the Alabama Court of Criminal Appeals under
independent and adequate state procedural grounds were procedurally defaulted and could not support

federal habeas relief.

. McCoy failed to establish actual innocence sufficient to invoke the miscarriage-of-justice exception to

procedural default.

. The Alabama Court of Criminal Appeals' alternative determination that several claims were waived

under Rule 28(a)(10) was not manifestly unfair on the facts presented.

. The state courts reasonably applied Strickland v. Washington and reasonably determined the facts in

rejecting McCoy's claim that counsel was ineffective for stipulating that McCoy had COVID-19 and

failing to introduce additional medical evidence.

. McCoy failed to show that counsel's alleged deficiencies in trial preparation or discovery were

objectively unreasonable or prejudicial.

. The Alabama Court of Criminal Appeals reasonably applied the governing constitutional standard in

rejecting McCoy's sufficiency-of-the-evidence challenge, and the federal court had to defer to the jury's
credibility determinations and weighing of the evidence.

. McCoy was not entitled to an evidentiary hearing because the facts necessary to resolve his claims were

contained in the existing record.



8. McCoy was not entitled to a certificate of appealability because he did not make a substantial showing

of the denial of a constitutional right.

KEY QUOTATIONS

“The court cannot say that every reasonable lawyer would have chosen to fight against McCoy having
COVID, rather than accepting COVID and arguing its effects.”

“The court will enter a separate final order that carries out this ruling and closes this case.”

FACTUAL BACKGROUND

McCoy was convicted of assaulting officers with bodily fluids after an April 2020 incident in which he coughed,
spit, or vomited on officers while repeatedly stating that he had COVID-19. Alabama law elevated the offense
from a misdemeanor to a felony when the offender knew that he or she had a communicable disease, and McCoy
received a 25-year sentence. At trial, defense counsel stipulated that McCoy had COVID-19 and argued that his
symptoms were uncontrollable, but the jury convicted him. McCoy later challenged the stipulation, the
sufficiency of the evidence, counsel's effectiveness, and numerous other matters in state and federal post-

conviction proceedings.

PROCEDURAL HISTORY

McCoy was convicted in Alabama of assaulting officers with bodily fluids and received a 25-year sentence. He
pursued state-court appellate and post-conviction proceedings, but some claims were unexhausted or
procedurally defaulted under state procedural rules. He then filed a § 2254 petition in federal district court. The
magistrate judge recommended dismissal, and the district court accepted that recommendation after reviewing

McCoy's objections.
DISPOSITION

dismissed
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WARDEN JOSEPH H. HEADLY, et al., Respondents. MEMORANDUM OPINION Randal
Bernard McCoy was convicted of assaulting officers with bodily fluids when McCoy knowingly
coughed on them with COVID-19 in April 2020. McCoy has filed a pro se petition for writ of

habeas corpus under 28 U.S.C. § 2254, challenging his conviction and resulting 25-year sentence.

(See Docs. 1, 15, 17). The magistrate judge has entered a report (doc. 37), recommending that the
court dismiss the habeas petition with prejudice. McCoy has filed several objections to the report
and recommendation. (Doc. 38). Though McCoy raises many claims, McCoy’s main challenge is

to his attorney’s stipulation at trial that McCoy had COVID-19 at the time of the assault.

As McCoy notes, assault with a bodily fluid is normally a Class A misdemeanor but rises to a
Class C felony if the alleged offender “know[s] that he or she has a communicable disease.” See
Ala. Code § 13A-6-242(c). So McCoy contends that the stipulation is what led to him being

convicted of a felony and receiving a 25-year sentence.

In hindsight, McCoy may be right: the strategic choice to stipulate to having COVID-19 to bolster
McCoy’s “I couldn’t help coughing” argument failed with a long-term consequence. But the state
courts held that the strategy was reasonable and non-prejudicial, and Congress forbids this federal
court from granting a state prisoner habeas relief unless the state court’s decision either violated
clearly established Supreme Court precedent or was based “on an unreasonable determination of
the facts.” See 28 U.S.C. § 2254(d)(1) and (d)(2).

As explained below, McCoy’s claims fail to satisfy this standard. A. Unexhausted and
Procedurally Defaulted Claims McCoy first objects that the “state courts of Alabama abused
discretion to adjudicate the following... claims as defaulted or procedurally barred:” (1) violation
of the privilege against self-incrimination; (2) that the trial court did not have jurisdiction because
the jurors were not given an oath before voir dire; (3) “misapprehension of the law” in the
application of Alabama Rule of Criminal Procedure 30.6; (4) illegal arrest based on void warrant;
(5) prosecutorial misconduct in using false evidence that McCoy had COVID-19; (6) erroneous
jury instructions on the felony charge and the definition of communicable disease; (7) ineffective
counsel for refusing to raise the fruits of the poisonous tree issue and failing to obtain the
presentence report for McCoy’s review before sentencing; (8) lack of probable cause and
prosecutorial misconduct in issuing the warrant; and (9) conflict of interest, prejudice, and bias on

the part of the trial judge.

(Doc. 38, p. 2). As the magistrate judge explained, McCoy’s claims related to (1) the violation of
the privilege against self-incrimination; (2) the trial court’s lack of jurisdiction because the jurors
were not given an oath before voir dire; (3) misapprehension of the law in the application of
Alabama Rule of Criminal Procedure 30.6; and (4) erroneous jury instructions on the felony

charge and the definition of communicable disease are unexhausted.



(See Doc. 37, pp. 18— 19). While McCoy raised some of these claims in his Rule 32 petition, he
“did not complete a full round of the appellate review process on his Rule 32 petition since the
record does not contain an application for rehearing or a petition for writ of certiorari with the
Alabama Supreme Court.” (Id., p. 19). And though McCoy exhausted most of his ineffective
assistance of counsel claims on direct appeal, he did not argue on direct appeal that counsel was
ineffective for (1) refusing to raise a fruit of the poisonous tree argument, or (2) failing to obtain

the presentence report for McCoy’s review before sentencing.

(Id.). So these two ineffective assistance of counsel claims are also unexhausted. Because these
claims are unexhausted, the magistrate judge correctly found that they are procedurally defaulted.
(Id., pp. 15-19). On direct appeal, McCoy did exhaust his claims related to (1) an illegal arrest, (2)
prosecutorial misconduct in using evidence that McCoy had COVID- 19, (3) lack of probable
cause and prosecutorial misconduct and issuing the warrant; and (4) conflict of interest, prejudice,

and bias on the part of the trial judge.

(Id., pp. 7, 20). But the Alabama Court of Criminal Appeals (“ACCA”) found that only McCoy’s
arguments challenging the sufficiency of the evidence, his sentence, and trial counsel’s
effectiveness were preserved for appellate review. (See Doc. 21-13, p. 4). Alternatively, the ACCA
found that these claims were waived because McCoy’s brief failed to comply with the

requirements of Alabama Rule of Appellate Procedure 28(a)(10).

(See id., pp. 5-6). So the magistrate judge correctly found that state-law based procedural default
barred these claims. (Id., pp. 20-21). McCoy, however, argues that (1) it would be a miscarriage of
justice to find these claims procedurally defaulted because he is actually innocent of assaulting
someone while having COVID-19, and (2) it was manifestly unfair for the ACCA to reject
McCoy’s arguments for failing to comply with Alabama Rule of Appellate Procedure 28(a)(10).

(Doc. 38, pp. 2-3). 1. Actual innocence: Proof of actual innocence qualifies for the miscarriage of
justice exception to procedural default. But the magistrate judge correctly found that McCoy has
not shown actual innocence because the medical records that he points to aren’t new and fail to
prove that McCoy did not have COVID-19 at the time of his arrest. (Doc.

37, pp. 22-24). Thus, the court OVERRULES this objection to the magistrate judge’s application
of the procedural default doctrine to the claims that McCoy either didn’t exhaust or were
dismissed on independent and adequate state-law grounds. 2. Rule 28(a)(10): The court also
rejects McCoy’s arguments against the state courts’ application of Rule 28(a)(10). McCoy does not
challenge the ACCA’s finding that the only claims McCoy preserved for appellate review were his

challenges to the sufficiency of the evidence, sentence, and trial counsel’s effectiveness.

And having reviewed McCoy’s appellate briefs and the ACCA’s opinion, the court agrees with the
magistrate judge that the ACCA’s alternative finding under Rule 28(a)(10) “is not manifestly



unfair in its treatment of McCoy’s claims under the specific facts presented here.” (Doc. 37, p. 21).

As a result, the court OVERRULES McCoy’s objection to the magistrate judge’s finding that
state-law based procedural default bars each of McCoy’s exhausted claims other than his claims
related to the sufficiency of the evidence, legality of his sentence, and trial counsel’s effectiveness.
B. Claims Not Addressed McCoy devotes the next 11 pages of his argument to objecting to claims

that he says the magistrate judge impermissibly failed to address.

(See Doc. 38, pp. 3—14). According to McCoy, these claims include alleged discovery violations
(id., pp. 3—4), suppression of evidence by the prosecution (id., pp. 4-5), false testimony from the
State’s witnesses, (id., p. 6), prosecutorial misconduct in opening statements and closing

arguments (id., pp. 6-8), and improper introduction of prior bad acts evidence (id., pp. 8-14).

But the reason the magistrate judge didn’t address these claims is that McCoy did not raise these
claims in his habeas petition or amendments. (See Docs. 1, 15, 17; see also Doc. 37, pp. 13-15).
The court thus OVERRULES McCoy’s objections related to these claims. C. Ineffective
Assistance of Counsel McCoy next objects to the magistrate judge’s recommendation on his

ineffective assistance of counsel claims.

(Doc. 38, pp. 14-24). The magistrate judge found that McCoy’s claim that his trial counsel was
ineffective because he did not adequately investigate the facts of the case or introduce medical
evidence and agreed to the stipulation that McCoy had COVID-19 failed on the merits. (Doc. 37,
pp. 28-33). McCoy first argues that his counsel was ineffective for failing to object to the
prosecution’s questioning of witnesses about their concerns related to contracting COVID-19,

contending that this testimony was irrelevant and unduly prejudicial.

(Doc. 38, pp. 14-18). McCoy did not raise this ineffective assistance of counsel claim in his
habeas petition or amendments. (See Docs. 1, 15, 17; see also Doc. 37, pp. 13-15). So the court
OVERRULES this objection. McCoy next argues that counsel was ineffective for agreeing to the
stipulation that he had COVID-19 and for not introducing medical evidence about his condition

before his arrest.

(Doc. 38, pp. 18-23). The magistrate judge addressed this claim on the merits and found that it
was not an unreasonable application of Strickland v. Washington, 466 U.S. 668 (1984), for the
ACCA to determine that trial counsel’s strategic decision to stipulate that McCoy had COVID-19
did not render him ineffective. (Doc. 37, pp. 31-33).

The magistrate judge also noted that the medical documentation McCoy says trial counsel should
have introduced into evidence does not prove that McCoy did not have COVID-19 at the time of

his arrest (Id., p. 32). The court agrees with the magistrate judge’s analysis.



As the magistrate judge explained, double deference applies to this court’s review of counsel’s
performance in a § 2254 proceeding. (See id., p. 30 (citing Evans v. Sec. Fla. Dept of Corr., 699
F.3d 1249, 1268 (11th Cir. 2012)). And the court agrees that it was not an unreasonable
determination of the facts for the ACCA to find that counsel’s trial strategy was to agree that
McCoy had COVID-19, so he could use that fact to argue that McCoy was sick and could not

control his coughing or vomiting.

See 28 U.S.C. § 2254(d)(2). The record indeed supports this fact finding. During opening
statements, counsel argued that McCoy had COVID- 19, which caused him to uncontrollably
cough, spit, and vomit. (Doc. 21-8, pp. 72—-74). And counsel’s cross examination of the State’s

witnesses focused on whether McCoy was able to control his symptoms. (See id., pp. 83-85, 97—
98, 107-09, 115-16).

Counsel also called McCoy to testify that the day of the incident, he was “arrested on my way to
Shelby County Hospital because I had COVID.” (Id., p. 120). McCoy then explained that he
couldn’t control his symptoms of severe abdominal pain, frequent vomiting, and frequent
coughing and that he couldn’t prevent himself from getting spit or vomit on the officers because he

was handcuffed.

(Id., pp. 120-28, 138-39). Finally, counsel reiterated in closing that McCoy’s coughing and
nauseousness were symptoms of COVID-19 and that McCoy “didn’t make the choice to contract
COVID.” (Id., p. 146). So the court moves on to the ACCA’s Strickland performance and
prejudice findings. Starting with performance, counsel’s strategic decisions “are entitled to a
strong presumption of reasonableness.” Dunn v. Reeves, 594 U.S. 731, 739 (2021) (quotations

omitted).

So this court cannot grant McCoy habeas relief on his COVID-19 stipulation claim unless “every
fairminded jurist would agree that every reasonable lawyer would have made a different decision.”
Id. (cleaned up). The court cannot say that every reasonable lawyer would have chosen to fight

against McCoy having COVID, rather than accepting COVID and arguing its effects.

The record shows that McCoy put his attorney in a bind: The police report showed that McCoy
was yelling “COVID-19, I got the COVID-19” as he was spitting on the officers: vas tranaporcing
Linted haar the Sounty jeiifin Pell City, while enrowke to che jail in offender started yelling
Cevid-19 I got ha Co¥id-19, Bffodder than apit aoveral timas in tha back seat of my patrol vehicle,
while apltiting the offends would Make Himsell cough, =i = 2 ee Gries at tha county Jail in’ Pell
City while in the saily port area I asked for assiatance with 3 moving the cffandas Fram my

vekiele to the holding cell, &¢ Gmith care inte the aaily port to aagiak me.

CO Smilin wae Standing at the crear of my potrol wehicie, when T opened the fear passed oP gees
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aera bey ets Lares [J eee erage aa move the offender, offander acepped out of the vehicle took

a step toward 10 Beith Eben apie at her, (0 Smleh had spin on her face and uniform shirt.

Offender was then escorted inta tho 7ali by Wilddan. huddle area Offender i OO LicLAG around
coughing and apLiting on things hk effender by the handouwfés and was escorting him t6 the
AwG2 hoiding O = fhe offandar then curned hie head ta the right and spit, apit landed on my
right are. © pushed offender againg: the wall toe while wadtieg for oalie fo be moved fram the
hAalding call. © 3 walked aoffendes inta the A=02 holding cell removed Ehe cufis and shut Ee

dor.

CO Smith and Wilsen Have written statements of the incident. (Doc. 21-4, pp. 1-2). That record
reflects at least three officers wrote statements about these events. (/d., p. 2). According to the
report’s supplement, it was McCoy’s own words and actions—not counsel’s later stipulation—that
caused the investigator and assistant DA to decide to seek charges for felony spitting, rather than
the misdemeanor McCoy now wants: SUPPLEMENT i Toienigatoe oreg TUEAaY = 44 aoe ated
Li.20 Investigate: Tucley caviewed tie case Eacts and spoke to Une Tapers eg daaoutys the deputy
will cage facts aii waar Bed wich ADR Sdke Anderbon and canclisied that the case Facts Would
change tho Ageoauit Wilh aedily Fluide 134-6-242 Cliga BR Miad. normaiiy, fun the subsection
states that if the |] Sapte Bou thot they hove a csemmunicabiea disease it will ba a CLASS
FELONY par the statute.

(Id., p. 2). That seems to be why the grand jury indicted McCoy with the felony count, long before
McCoy’s attorney chose his strategy. So yes, with the benefit of hindsight, perhaps McCoy is right
that the wiser strategy would have been to argue that McCoy didn’t have COVID-19. But the court
cannot say that no attorney would have made the same choice to run with the ‘uncontrollable

COVID’ defense, as counsel was stuck with the evidence that McCoy was exclaiming that he had
COVID.

Nor can the court say that counsel’s decision prejudiced McCoy, as he presented the state courts
with no evidence that would prove he did not have COVID as he professed on the day of the

incident. Both rulings are reasonable applications of Strickland.

The court thus OVERRULES McCoy’s objections to the magistrate judge’s finding that counsel
wasn’t ineffective for agreeing to the stipulation that McCoy had COVID-19 and for not
introducing medical evidence about McCoy’s condition before his arrest. McCoy finally contends

that counsel was ineffective for failing to “file for complete discovery.” (Doc. 88, pp. 23-24).

In addressing McCoy’s claim related to counsel’s diligence in trial preparation and discovery, the
magistrate judge found that “it was not an unreasonable application of Strickland for the ACCA to
decide that McCoy failed to show how his lawyer was deficient or that he was prejudiced.” (Doc.
37, p. 32).



The magistrate judge also agreed with the ACCA that “any alleged error in preparation for trial or
during discovery was speculative.” Ud.). The court sees no error in the magistrate judge’s analysis.
So the court OVERRULES this objection. D. Sufficiency of the Evidence McCoy also attacks the

magistrate judge’s findings related to the sufficiency of the evidence.

(Doc. 38, pp. 24-26). The magistrate judge found that in addressing the sufficiency of the
evidence, the ACCA relied on the correct constitutional standard and reasonably applied that
standard to the facts of McCoy’s case. (Doc. 37, pp. 34-35).

The magistrate judge also pointed out that McCoy’s stipulation removed the requirement for the
State to present evidence that he had a communicable disease. (See id.). Finally, the magistrate
judge noted that McCoy’s own testimony established that he believed he had COVID-19 at the
time of his arrest. (Id., p. 35 n.12).

In his objections, McCoy argues that he was entrapped “to [make] the false stipulation” and was
“compelled to testify against [his] will.” (Doc. 38, p. 25). McCoy also asks how his testimony
could be relied upon to find that there was sufficient evidence that he knew he had COVID-19
when the State was allowed to use McCoy’s previous criminal convictions to impeach his

testimony.

(See id.). The court has already addressed and rejected McCoy’s argument that his trial counsel
was ineffective for stipulating that McCoy had COVID-19. While the stipulation did not result in
an acquittal for McCoy, it was reasonable for the ACCA to determine that the stipulation was part
of a legitimate trial strategy to show that McCoy was sick and could not control his coughing or

vomiting.

As for McCoy’s other arguments, the court agrees with the magistrate judge that it “must defer to
the judgment of the jury in assigning credibility to witnesses and weighing the evidence.” Johnson
v. Alabama, 256 F.3d 1156, 1172 (11th Cir. 2001).

Accordingly, the court OVERRULES McCoy’s sufficiency of the evidence objections. E.
Miscellaneous Claims and Objections McCoy finally raises three miscellaneous claims and
objections. McCoy first reiterates his contention that counsel was ineffective for failing to make a
fruit of the poisonous tree argument. (Doc. 38, pp. 26-27). McCoy also states that his trial
counsel’s failure to explain the appeal process to him caused him to appeal prematurely and that

the trial judge improperly appointed McCoy’s trial counsel to represent him on appeal.

(See id., pp. 27-28). As explained, McCoy’s fruit of the poisonous tree ineffective assistance of
counsel claim is unexhausted and McCoy cannot satisfy either exception to procedural default.
And McCoy did not bring claims related to counsel’s failure to explain the appeals process or the
appointment of appellate counsel in his habeas petition or amendments.



(See Docs. 1, 15, 17; see also Doc. 37, pp. 13-15). Besides, McCoy has failed to show how his
premature notice of appeal injured him, and contrary to McCoy’s assertion, McCoy was appointed

appellate counsel other than his trial counsel to represent him on direct appeal, (see doc. 21-6, p.
25).

The court thus OVERRULES these objections. McCoy next objects to the magistrate judge’s
recommendation that the court deny McCoy an evidentiary hearing. (Doc. 38, pp. 28-29). The
magistrate judge found that the facts necessary to resolve McCoy’s claims are part of the record

and that the court could assess McCoy’s claims without additional factual development.

(Doc. 37, p. 38 (citing Turner v. Crosby, 339 F.3d 1247, 1275 (11th Cir. 2003)). Having reviewed
the record, the court agrees. So the court OVERRULES this objection. McCoy’s last objection is
that the magistrate judge didn’t address his cumulative error claim. (Doc. 38, p. 29). But McCoy

did not raise a cumulative error claim in either his habeas petition or amendments.

(See Docs. 1, 15, 17; see also Doc. 37, pp. 13—15). The court thus OVERRULES this objection. In
sum, having considered the record, including the magistrate judge’s report and McCoy’s
objections, the court ADOPTS the report and ACCEPTS the recommendation. Consistent with that
recommendation, the court will dismiss with prejudice McCoy’s petition for writ of habeas corpus

and deny McCoy’s motion for an evidentiary hearing.

Rule 11(a) of the Rules Governing Section 2254 Cases requires the court to issue or deny a
certificate of appealability when it enters a final order adverse to the applicant. This court may
issue a certificate of appealability “only if the applicant has made a substantial showing of the
denial of a constitutional right.” 28 U.S.C. § 2253(c)(2).

To make such a showing, a “petitioner must demonstrate that reasonable jurists would find the
district court’s assessment of the constitutional claims debatable and wrong,” Slack v. McDaniel,
529 U.S. 473, 484 (2000), or that “the issues presented were adequate to deserve encouragement
to proceed further,” Miller-El v. Cockrell, 537 U.S. 322, 336 (2003) (internal quotations omitted).

The court finds that McCoy’s claims satisfy neither standard, so the court will not grant McCoy a
certificate of appealability. The court will enter a separate final order that carries out this ruling
and closes this case. Done and Ordered on March 27, 2026. nt MAZE: UNITED STATES
DISTRICT JUDGE 10
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