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SUMMARY

The California Court of Appeal affirmed the denial of Kim H. Tang’s motion for resentencing under

Penal Code section 1172.75. The court held that a prior-prison-term enhancement stricken from the

judgment is not an enhancement that was “imposed” within the meaning of the statute, and directed

the trial court to issue an amended abstract of judgment reflecting the 2002 striking of the

enhancement.
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1. Whether a prior-prison-term enhancement that was stricken from the judgment on appeal qualifies as a
sentence enhancement that was imposed under Penal Code section 1172.75, subdivision (a), thereby
entitling the defendant to resentencing.

2. Whether the abstract of judgment's continued description of the enhancement as imposed and stayed
establishes eligibility for section 1172.75 resentencing despite the appellate judgment striking the

enhancement.

HOLDINGS

1. A prior-prison-term enhancement that was stricken from the judgment is not a sentence enhancement
that was imposed within the meaning of Penal Code section 1172.75, subdivision (a), and therefore does

not trigger eligibility for resentencing under that statute.

2. The abstract of judgment does not control when the operative appellate judgment struck the
enhancement; the trial court properly determined that the judgment did not include a qualifying

enhancement despite the unamended abstract's description of the enhancement as imposed and stayed.

KEY QUOTATIONS

“We agree with the People that a stricken enhancement cannot be a “sentence enhancement that was

imposed” under section 1172.75, subdivision (a).” (at 4)

“It would be anomalous to conclude that an enhancement was both imposed by and stricken from the

judgment.” (at 5)

“The statute and the legislative history refer to whether the judgment, not the abstract of judgment, includes a

prison prior enhancement.” (at 7)

“We address only whether a stricken enhancement can be an enhancement imposed within the meaning of

section 1172.75 and conclude it cannot.” (at 8)

FACTUAL BACKGROUND

In 2001, a jury convicted Tang of first degree murder with a deadly-weapon enhancement. The trial court found
true a prior-prison-term enhancement under Penal Code section 667.5, subdivision (b), initially imposed and
stayed it, and imposed other sentence enhancements. On Tang's prior appeal, the Court of Appeal modified the
judgment to strike the prior-prison-term enhancement itself under People v. Jones.

PROCEDURAL HISTORY

A jury convicted Tang of first degree murder and related enhancements in 2001. The superior court imposed and
stayed a one-year prior-prison-term enhancement under Penal Code section 667.5, subdivision (b). On Tang's
2002 appeal, the Court of Appeal modified the judgment to strike that enhancement. Tang later sought
resentencing under section 1172.75, but the superior court denied relief because the enhancement had been
stricken; the Court of Appeal affirmed and directed correction of the abstract of judgment.

DISPOSITION



affirmed

REMAND INSTRUCTIONS

The trial court must issue an amended abstract of judgment reflecting that the Penal Code section 667.5,
subdivision (b) enhancement was stricken in 2002 and forward the amended abstract to the Department of

Corrections.
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