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SUMMARY

The Supreme Court of Appeals of West Virginia affirmed summary judgment for an anesthesiologist in
a medical malpractice action arising from a postoperative popliteal nerve block. The court held that the
plaintiff failed to present competent expert testimony establishing a breach of the applicable standard
of care and could not rely on res ipsa loquitur. The court also upheld summary judgment on the
purported informed-consent claim because that claim was not asserted in the amended complaint and
lacked proof of causation.
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QUESTIONS PRESENTED

1. Whether Hamon presented sufficient expert testimony to create a genuine issue of material fact
regarding breach of the applicable medical standard of care.

2. Whether Hamon could rely on res ipsa loquitur to establish medical negligence where the evidence
identified multiple possible causes of the alleged injury.

3. Whether Hamon could obtain relief on an informed-consent theory that was not asserted as a cause of
action in his amended complaint.

4. Whether, even if an informed-consent claim had been properly pleaded, Hamon presented evidence
establishing causation under the objective reasonable-person test.

5. Whether the circuit court properly considered the evidentiary materials submitted in opposition to
summary judgment.

HOLDINGS

1. A medical-malpractice plaintiff generally must present competent expert testimony establishing both the
applicable standard of care and the defendant's breach when those matters are at issue. Hamon's experts
did not establish how Morris failed to exercise the care, skill, and learning expected of a reasonable
anesthesiologist, so summary judgment was proper.

2. Res ipsa loquitur was unavailable because the evidence did not support the inference that Morris's
negligence was the only reasonable and legitimate explanation for the injury.

3. Hamon could not obtain relief on a lack-of-informed-consent claim because he did not assert that claim
in his amended complaint or move to amend the complaint to add it.

4. Even assuming an informed-consent claim had been properly pleaded, Hamon failed to create a genuine
issue of material fact on causation because he did not show that a reasonable person in his circumstances
would have refused the nerve block if the risk of nerve injury had been disclosed.

5. Hamon could not rely on his notice of claim, screening certificate of merit, expert disclosure, or
expected trial testimony to defeat summary judgment because those materials were not competent
summary-judgment evidence under the applicable statutes and rules.

KEY QUOTATIONS

“Thus, in most medical malpractice cases, an expert witness must establish a breach of the standard of care.”
(7)

“Use of that word alone does not establish medical negligence.” (8)

“However, res ipsa loquitur is inapplicable to petitioner’s claim.” (9)

“We therefore see no conflict in the circuit court’s decision to deny petitioner’s motion for partial summary
judgment while granting respondent’s motion.” (12)

FACTUAL BACKGROUND



After elective heel-spur surgery, Kevin Hamon reported extreme pain in the recovery room, and anesthesiologist
John L. Morris performed a popliteal nerve block after Hamon agreed to it. Hamon later developed severe
neurological symptoms and complex regional pain syndrome, which he attributed to the nerve block. His experts
did not provide competent testimony establishing how Morris breached the anesthesiology standard of care, and
the record identified several alternative potential causes of the injury, including the surgery, surgical positioning,
and a tourniquet.

PROCEDURAL HISTORY

Hamon sued Morris under the West Virginia Medical Professional Liability Act, alleging that a popliteal nerve
block caused a permanent neurological injury and that Morris breached the applicable standard of care. The
Circuit Court of Monongalia County denied Hamon's partial summary judgment motion concerning informed
consent and granted Morris's motion for summary judgment, disposing of the action. The Supreme Court of
Appeals of West Virginia affirmed.

DISPOSITION

affirmed
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