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SUMMARY

The New York Court of Appeals reversed and remitted the case for a hearing on the defendant’s claim

that trial counsel was ineffective for failing to investigate and present expert testimony challenging the

prosecution’s shaken-baby-syndrome evidence. The court held that the defendant’s submissions raised

factual questions concerning counsel’s strategy and adequacy of investigation, while rejecting or

declining to reach her newly discovered evidence and freestanding actual innocence claims.
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Defendant appealed from an order affirming the denial, without an
evidentiary hearing, of her CPL 440.10 motion to vacate her
convictions based on newly discovered evidence, ineffective

assistance of counsel, and actual innocence.

Whether defendant's CPL 440.10 submissions raised a factual question

requiring an evidentiary hearing on ineffective assistance of counsel.
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QUESTIONS PRESENTED

1. Whether defendant's CPL 440.10 submissions raised a factual question requiring an evidentiary hearing
on whether trial counsel provided ineffective assistance by failing to pursue available lines of cross-

examination and failing to call a defense medical expert.
2. Whether defendant's submissions constituted newly discovered evidence under CPL 440.10(1)(g).

3. Whether defendant established a freestanding actual-innocence claim, assuming such a claim is
cognizable.

HOLDINGS

1. An evidentiary hearing was required because defendant's submissions raised factual questions about
whether counsel's failure to pursue certain defenses and call a medical expert resulted from reasonable

trial strategy or inadequate investigation and representation.

2. Defendant's submissions did not constitute newly discovered evidence within the meaning of CPL

440.10(1)(g) and did not warrant further inquiry on remand.

3. The Court did not decide whether a freestanding actual-innocence claim is cognizable, but held that

defendant failed to demonstrate factual innocence regardless of the applicable standard of proof.

KEY QUOTATIONS

“On this record, defendant established that “there were sufficient questions of fact as to whether [counsel]
had an adequate explanation” for his failure to pursue certain lines of defense on cross-examination or for
his failure to call an expert on defendant’s behalf, and defendant “is therefore entitled to an opportunity to

establish that [s]he was deprived of meaningful legal representation”” (26 N.Y.3d at 1036)

“a decision that it would be futile to call an expert based solely on the volume of expert testimony presented

by the People is not a legitimate or reasonable tactical choice.” (26 N.Y.3d at 1036)

“Thus, a hearing is necessary to resolve defendant’s claim of ineffective assistance of counsel” (26 N.Y.3d at
1037)

FACTUAL BACKGROUND

Defendant was convicted of assault in the first degree and endangering the welfare of a child after a trial
concerning injuries to a seven-month-old infant in her care. The prosecution relied on a shaken-baby-syndrome
diagnosis and presented 13 medical professionals, including nine experts. Defense counsel cross-examined the
prosecution experts using a physician's brief opinion but did not call a defense expert. In her post-conviction
motion, defendant submitted statements from two experts and an affidavit indicating that counsel declined to call

an expert because doing so would be pointless given the number of prosecution experts.

PROCEDURAL HISTORY

Defendant was convicted in Supreme Court, Queens County, of first-degree assault and endangering the welfare
of a child after a 2009 trial. The Appellate Division affirmed the convictions, and the Court of Appeals denied

leave. Supreme Court later denied defendant's CPL 440.10 motion without a hearing, and the Appellate Division



affirmed. The Court of Appeals granted leave, reversed, and remitted for an evidentiary hearing on ineffective

assistance of counsel.

DISPOSITION
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REMAND INSTRUCTIONS

Remand to Supreme Court, Queens County, for an evidentiary hearing and further proceedings concerning
defendant's ineffective-assistance claim. The newly discovered evidence and actual-innocence grounds did not

warrant further inquiry.
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