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SUMMARY

The North Dakota Supreme Court granted in part Ronald Smithberg’s petition for a supervisory writ

after the district court denied his request for a jury trial on remand. The court held that when a case is

reversed and remanded for trial without limitation, a party who previously stipulated to waive a jury

may demand a jury on remand unless the stipulation covered future trials or the right is otherwise

limited by law. The court denied requests for reassignment of the judge and entry of a scheduling

order.
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Ronald Smithberg petitioned for a supervisory writ after the district
court denied his request for a jury trial on remand. He also sought
assignment of a new judge and entry of a scheduling order.

Supervisory-writ relief is discretionary and is exercised case by case.
The Supreme Court issues supervisory writs rarely and cautiously,
only to rectify error and prevent injustice in extraordinary cases where

no adequate alternative remedy exists.
Published North Dakota Supreme Court opinion; precedential

Ronald Smithberg v. Honorable Paul Jacobson, Judge of the District
Court, Northwest Judicial District, Gary Smithberg, James Smithberg,
Smithberg Brothers, Inc.
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QUESTIONS PRESENTED

1. Whether a party who stipulated to waive a jury trial before the original trial may demand a jury trial after

the case is reversed and remanded for a trial without limitation.

2. Whether the Supreme Court should exercise supervisory jurisdiction to require the district court to

assign a new judge and enter a scheduling order.

HOLDINGS

1. When an appellate court reverses and remands a case for a trial without limitation, a party who
stipulated to waive the right to a jury trial before the original trial may demand a jury trial on remand,

unless the parties intended the stipulation to apply to future trials or the right is otherwise limited by law.

2. The Supreme Court declined to exercise supervisory jurisdiction to direct reassignment of the district

judge or entry of a scheduling order.

KEY QUOTATIONS

“We conclude that when a case is reversed and remanded for a trial without limitation, a party who stipulated
to waive the right to a jury trial before the original trial may demand a jury trial on remand, unless the

parties intended their stipulation to apply to any future trials or the right is otherwise limited by law.” (Y 17)

“We exercise our supervisory jurisdiction and instruct the district court to schedule a jury trial.” (] 21)

FACTUAL BACKGROUND

Ronald, Gary, and James Smithberg were shareholders in Smithberg Brothers, Inc. Ronald sued his brothers and
the corporation for damages and sought to require a purchase of his shares. Although Ronald initially demanded
a jury trial, the parties stipulated to waive a jury and proceed with a bench trial to obtain an earlier trial date.
After the Supreme Court reversed summary judgment dismissing Ronald's damages claims and remanded
without limiting the type of trial, Ronald demanded a jury trial on remand, but the district court ordered another

bench trial.

PROCEDURAL HISTORY

Smithberg initially demanded a jury trial in an action against his brothers and their corporation. The parties later
stipulated to waive a jury trial, and the district court conducted a bench trial after granting summary judgment on
Smithberg's damages claims. The North Dakota Supreme Court reversed the summary judgment and remanded
for further proceedings. On remand, the district court ordered another bench trial, concluding that Smithberg's
prior waiver remained effective and that it had discretion to allow a jury. The Supreme Court granted supervisory
relief in part, directing a jury trial, but denied relief concerning reassignment of the judge and entry of a

scheduling order.
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REMAND INSTRUCTIONS

The district court was instructed to schedule a jury trial. The requests to assign a new judge and enter a

scheduling order were denied.
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