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SUMMARY

The Ohio Court of Appeals for the Fifth Appellate District affirmed Randy Anderson's convictions and

sentence for two counts of gross sexual imposition involving a child. The court held that the trial court

erred by declaring the child victim incompetent without properly establishing the unavailability of her

testimony and by using erroneous reasonable-person language in the sexual-gratification jury

instruction, but concluded that both errors were harmless in light of the overwhelming evidence,

including Anderson's admissions.
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Anderson appealed his jury convictions and sentence for two counts of
gross sexual imposition, challenging the child victim's competency
determination, restrictions on closing argument and jury instructions,

and cumulative error.

Unobjected-to claims were reviewed for plain error under Crim.R.
52(B). The competency determination was reviewed for abuse of
discretion; jury-instruction issues were reviewed de novo to the extent
they concerned whether the instructions correctly stated the law, with
jury instructions considered as a whole. Harmless-error principles

applied to each alleged error and to the cumulative-error claim.
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QUESTIONS PRESENTED

1. Whether the trial court erred by finding the child victim incompetent to testify without conducting the
hearing required by Evid.R. 601 and R.C. 2317.01.

2. Whether the trial court erred by preventing defense counsel from commenting during closing argument

on the victim's failure to testify and by instructing the jury not to consider that fact.

3. Whether the jury instruction defining sexual gratification impermissibly applied an objective reasonable-

person standard to the specific-intent element of gross sexual imposition.

4. Whether the cumulative effect of the alleged errors deprived Anderson of a fair trial.

HOLDINGS

1. The trial court erred by finding the child victim incompetent and applying Evid.R. 807 without the State
demonstrating that the child's testimony was not reasonably obtainable. The error did not require
reversal because the evidence of guilt was overwhelming and the child's statements were independently
admissible under Evid.R. 803(2) and Evid.R. 803(4).

2. Assuming the trial court erred by preventing defense counsel from commenting on the victim's failure to
testify and instructing the jury not to consider that fact, any error was harmless beyond a reasonable

doubt because the evidence of guilt was overwhelming.

3. The trial court's use of reasonable-person language in defining sexual arousal or gratification was
erroneous because gross sexual imposition requires proof that the defendant specifically intended the
touching to achieve sexual arousal or gratification. The error was harmless because the evidence of guilt

was overwhelming.

4. The alleged errors, considered cumulatively, did not deprive Anderson of a fair trial because the errors

were harmless and did not materially affect the verdict.

KEY QUOTATIONS

“Here, as in Carson, the state failed to establish or state why O.P's testimony was not reasonably
obtainable.” (1 24)

“We likewise find in this matter that the "reasonable person" language was error.” ( 50)

“To the extent that we have found that claimed error did not rise to the level of plain error or was harmless,
we conclude that the cumulative effect of such claimed errors is also harmless because taken together, they

did not materially dffect the verdict.” (] 56)

FACTUAL BACKGROUND



Anderson, the step-grandfather of O.P., regularly cared for her when she was approximately five or six years old.
O.P. disclosed that Anderson touched her genital area, exposed his penis to her, showed her sexually explicit
material, and told her not to disclose the conduct. Anderson made several admissions to law enforcement, a
social-services worker, and a pretrial-release officer, although he characterized the conduct as childcare or
otherwise denied a sexual purpose. O.P. did not testify after the trial court found her incompetent, but her

statements to her mother and to a forensic interviewer were admitted, and the jury convicted Anderson.

PROCEDURAL HISTORY

A Morrow County grand jury indicted Anderson on one count of gross sexual imposition under R.C. 2907.05(A)
(4) and one count under R.C. 2907.05(A)(1). After a jury trial, Anderson was convicted as charged, sentenced to
an aggregate ten years of incarceration, and classified as a Tier II sex offender. The Ohio Court of Appeals

affirmed.
DISPOSITION

affirmed
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