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SUMMARY

The Minnesota Supreme Court reviewed a mandamus petition seeking inverse-condemnation
proceedings based on alleged impairment of access to an electrical substation during construction and
operation of a light rail line. The court held that the district court improperly considered affidavits
without converting the Rule 12.02 motion to a summary-judgment motion, but affirmed dismissal
because the physical takings claim was premature and speculative and the failure to agree

prospectively on access did not constitute a regulatory taking.
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PROCEDURAL POSTURE Xcel Energy petitioned for an alternative writ of mandamus in

Hennepin County District Court, seeking to compel MnDOT and the
Metropolitan Council to initiate inverse-condemnation proceedings
based on alleged loss of access to an electrical substation. The district
court dismissed the petition under Minnesota Rule of Civil Procedure
12.02 after considering affidavits. The court of appeals treated the
motions as motions for summary judgment, reversed, and held that
fact issues existed. The Minnesota Supreme Court granted review and

reversed.

STANDARD OF REVIEW On appeal from summary judgment, the court determines whether
genuine issues of material fact exist and whether the lower courts
correctly applied the law. Evidence is viewed in the light most
favorable to the nonmoving party, but unverified and conclusory
allegations or speculation about evidence that might be developed at

trial do not defeat summary judgment. A Rule 12.02 motion supported



by and decided upon matters outside the pleadings must be treated as a

Rule 56 motion unless those matters are excluded.
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QUESTIONS PRESENTED

1. Whether the district court improperly considered affidavits outside the pleadings without converting the

Rule 12.02 motions to dismiss into a Rule 56 summary-judgment motion.

2. Whether the record established a genuine issue of material fact concerning whether the light rail system

physically prevented Xcel from placing cranes on Fifth Street to repair or replace a transformer.

3. Whether the alleged failure of MnDOT and the Metropolitan Council to provide a prospective guarantee

of access constituted a regulatory taking and supported mandamus relief.

HOLDINGS

1. When a court considers affidavits or other matters outside the pleading that is the subject of a Rule 12.02
motion to dismiss, the motion must be treated as one for summary judgment under Rule 56. Documents

attached to or referenced in a motion are not thereby incorporated into the pleading being challenged.

2. Xcel's physical-taking claim was premature and speculative because the record contained no genuine
issue of material fact showing that the light rail tracks, trains, catenary lines, or support poles would
physically prevent Xcel from placing cranes on Fifth Street to repair or replace a transformer. Xcel

therefore could not obtain mandamus relief on that claim.

3. The failure to reach a prospective access agreement does not constitute a denial of access or a regulatory
taking, particularly where negotiations remain ongoing, no transformer has failed, no access request has

been made, and no access has been denied.

KEY QUOTATIONS

“Thus, having considered the daffidavit, it was error for the district court not to have treated the motion as one
for summary judgment under Rule 56.” (684 N.W.2d at 502)

“Because the record does not contain any genuine issues of material fact that support Xcel's contention that

the LRT line creates a physical barrier to the placement of cranes on Fifth Street for purposes of removing or



replacing transformers at its downtown electrical substation, we conclude, as did the district court, that Xcel's

physical takings claim is both premature and speculative.” (684 N.W.2d at 506)

“The mere failure to reach a prospective agreement for access does not equate to a denial of access.” (684
N.W.2d at 507)

FACTUAL BACKGROUND

The Hiawatha Light Rail Transit line was constructed along Fifth Street in downtown Minneapolis near Xcel
Energy's underground electrical substation. The substation contained four large transformers, and Xcel asserted
that repair or replacement of a failed transformer would require placing large cranes on Fifth Street and
temporarily removing the light rail catenary lines and support poles. MnDOT and the Metropolitan Council
designed the light rail system using information supplied by Xcel concerning crane weights, clearances, and
loading requirements. At the time of the petition, no transformer had failed, Xcel had not requested access to

repair one, and neither defendant had denied such access.

PROCEDURAL HISTORY

The district court dismissed Xcel's mandamus petition, finding no taking of reasonable access and concluding
that the claim was premature and speculative. The court of appeals held that the district court improperly
considered an affidavit on a Rule 12 motion, applied the Rule 56 summary-judgment standard, and reversed
based on purported factual issues concerning access and the existence of a taking. The Minnesota Supreme Court
reversed the court of appeals, holding that the physical-taking claim failed under Rule 56 and that the regulatory-
taking claim was properly dismissed.

DISPOSITION

reversed
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