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SUMMARY

The Vermont Supreme Court reviewed Travelers Indemnity Company's challenge to the Department of

Labor and Industry's practices for issuing interim workers' compensation benefit orders under 21

V.S.A. § 662(b). The court held that challenges to the Commissioner's implementation of the statute

were subject to primary jurisdiction and administrative remedies, but that facial constitutional

challenges to the statute could proceed through a declaratory judgment action. The court affirmed

dismissal of the as-applied claims and reversed and remanded as to the facial challenges.
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Travelers appealed from the Washington Superior Court's dismissal of
its complaint for lack of subject matter jurisdiction. The complaint
challenged the Department of Labor and Industry's administration of
interim workers' compensation benefit orders and asserted facial
constitutional challenges to 21 V.S.A. § 662(b).

Dismissal for lack of subject matter jurisdiction is reviewed de novo,
with uncontroverted factual allegations accepted as true and construed

in the light most favorable to the nonmoving party.
Published precedential opinion of the Supreme Court of Vermont.
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QUESTIONS PRESENTED

1. Whether Travelers' complaint was an appeal requiring certified questions under 21 V.S.A. § 671 or a

declaratory judgment action.

2. Whether the primary-jurisdiction doctrine required dismissal of Travelers' challenges to the
Commissioner's implementation and application of 21 V.S.A. § 662(b).

3. Whether Travelers could bring a facial constitutional challenge to 21 V.S.A. § 662(b) in a declaratory

judgment action without first pursuing administrative remedies or obtaining certified questions.

HOLDINGS

1. Travelers' complaint was a declaratory judgment action challenging the Department's general practices,

rather than an appeal requiring certified questions from the Commissioner under 21 V.S.A. § 671.

2. The primary-jurisdiction doctrine requires dismissal of challenges to the Commissioner's application and
implementation of § 662(b), because those challenges involve mixed questions of fact and law

committed in the first instance to the Commissioner's expertise and administrative process.

3. Travelers may bring a declaratory judgment action challenging the facial constitutionality of the
statutory scheme under § 662(b), including its alleged lack of an objective standard and lack of

recoupment for interim benefits, without treating the action as an appeal requiring certified questions.

KEY QUOTATIONS

“The doctrine of primary jurisdiction cautions courts against "exercising jurisdiction when an alternative
tribunal with expertise in the subject matter is available to decide the dispute."” (321)

“We also agree that the complaint is broad enough to encompass these facial challenges within it.” (323-24)

FACTUAL BACKGROUND

Travelers issued workers' compensation policies and regularly appeared before the Commissioner in workers'
compensation claims. It challenged the Commissioner's practice of ordering interim payments under 21 V.S.A. §
662(b) after an employer or carrier denied a claim, before a hearing and final determination. Travelers alleged
that the Department ordered interim payments despite evidence supporting denial, relied on ex parte information,
and lacked adequate standards and recoupment procedures, asserting statutory, due-process, and equal-protection

violations.

PROCEDURAL HISTORY



Travelers filed a superior-court complaint seeking review, declaratory relief, and injunctive relief concerning
interim workers' compensation orders. After the Department rescinded the interim order identified in the original
complaint, Travelers filed an amended complaint alleging similar conduct in additional cases. The superior court
dismissed the action after treating it as an appeal requiring certified questions under 21 V.S.A. § 671; the
Supreme Court accepted Travelers' characterization of the action as declaratory but affirmed dismissal of the as-
applied challenges on primary-jurisdiction grounds and reversed and remanded as to the facial constitutional

challenges.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Proceed with Travelers' facial challenges to 21 V.S.A. § 662(b) consistent with the opinion; dismissal of the

claims challenging the Commissioner's implementation of § 662(b) remains affirmed.
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