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SUMMARY

The Ohio Supreme Court affirmed Phillip E. Elmore’s aggravated-murder convictions and death

sentence for the murder of Pamela Annarino. It rejected his challenges concerning probable cause for

his warrantless arrest, the sufficiency and weight of the kidnapping evidence, allied offenses,

ineffective assistance of counsel, and prosecutorial misconduct. The court remanded for resentencing

on the noncapital offenses because one proposition of law was meritorious.
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QUESTIONS PRESENTED

1.

L0.

L1.

Whether Elmore's warrantless public-place arrest was supported by probable cause and whether his

statements were therefore fruits of an unlawful arrest.

. Whether the evidence was sufficient to support the kidnapping conviction and kidnapping death-penalty

specification, and whether the kidnapping conviction was against the manifest weight of the evidence.

. Whether aggravated murder and kidnapping, or aggravated robbery and grand theft, were allied offenses

of similar import.

. Whether trial counsel rendered ineffective assistance by making a legal argument for acquittal on

kidnapping while conceding kidnapping during closing argument and by presenting allegedly damaging

or incomplete mitigation evidence.

. Whether the prosecutor committed misconduct during rebuttal closing argument.

. Whether the jury instructions improperly defined aggravated burglary as a theft offense or shifted the

state's burden of proof.

. Whether the trial court erred by refusing to instruct the jury on voluntary manslaughter.
. Whether denying jurors smoking breaks during deliberations constituted reversible or plain error.

. Whether the aggravated-burglary and aggravated-robbery death specifications were required to merge.

Whether maximum and consecutive sentences for the noncapital offenses violated Blakely and Ohio's

unconstitutional felony-sentencing provisions.

Whether cumulative error, the constitutionality of Ohio's death-penalty statutes, and proportionality and

weighing challenges required reversal or vacation of the death sentence.

HOLDINGS

1.

2.

3.

4.

The police had probable cause to arrest Elmore without a warrant in a public place because the totality

of the circumstances connected him to the homicide and Annarino's stolen vehicle.

The evidence was sufficient to support the separate kidnapping conviction, and the conviction was not
against the manifest weight of the evidence, because Elmore admitted tying Annarino's hands before
killing her.

Aggravated murder and kidnapping are not allied offenses of similar import under R.C. 2941.25.

Elmore could be convicted and sentenced for both aggravated robbery and grand theft because he

committed the offenses separately: he took Annarino's purse after the killing and later took her car.



5. Counsel were not ineffective for moving for acquittal on kidnapping while conceding during closing

argument that a kidnapping occurred.

6. The prosecutor did not commit misconduct by arguing that Elmore surprised Annarino and strangled her
from behind because those arguments were reasonable inferences from the evidence and responded to

the defense theory.

7. The trial court properly instructed that aggravated burglary is a theft offense and did not relieve the state

of its burden to prove the charged offenses.

8. The trial court did not abuse its discretion by refusing to instruct the jury on voluntary manslaughter

because the evidence did not show reasonably sufficient provocation or that Annarino was the aggressor.

9. The trial court's factfinding to impose maximum and consecutive sentences on the noncapital offenses

violated the unconstitutional sentencing provisions identified in State v. Foster, requiring resentencing.

L0. The death sentence was appropriate and proportionate because the aggravating circumstances of murder
during aggravated robbery and aggravated burglary outweighed the mitigating factors beyond a

reasonable doubt.

KEY QUOTATIONS

“We find one proposition of law to be meritorious and remand the case to the trial court to resentence Elmore

on the noncapital offenses for which he was convicted.” (515)

“The warrantless arrest of an individual in a public place upon probable cause does not violate the Fourth
Amendment.” (520)

“For a kidnapping conviction to be upheld, “there must be significant restraint or movement, not just that
incident to the killing itself.”” (523)

“The trial court’s reliance on unconstitutional sentencing statutes when imposing maximum and consecutive
sentences on the noncapital offenses violated Elmore’s constitutional rights and must be corrected.” (535-
536)

FACTUAL BACKGROUND

Elmore broke into Pamela Annarino's Newark home while she was away at her son's wedding and waited for her
to return. After she arrived, he argued with her, restrained her, struck her repeatedly in the head with a pipe, and
strangled her; he then took her purse and car and fled. Police arrested Elmore in Columbus after locating
Annarino's car and receiving information identifying the person who had supplied it. After receiving and waiving
Miranda warnings, Elmore gave multiple statements confessing to the killing, and physical and DNA evidence

corroborated the prosecution's case.

PROCEDURAL HISTORY

A Licking County grand jury indicted Elmore for aggravated murder with death-penalty specifications, murder,
kidnapping, aggravated robbery, aggravated burglary, and grand theft. A jury found him guilty of all charges, and

the trial court imposed death for aggravated murder and maximum and consecutive sentences on several



noncapital offenses. The Supreme Court of Ohio affirmed the convictions and death sentence but remanded for

resentencing on the noncapital offenses because the trial court relied on sentencing provisions later held

unconstitutional in State v. Foster.

DISPOSITION

remanded

REMAND INSTRUCTIONS

Affirm the convictions and death sentence, but remand to the trial court for a new sentencing hearing on the

noncapital offenses in accordance with State v. Foster.
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