SUPREME COURT OF VIRGINIA

Burkeen v. Commonwealth

Burkeen - No. Record No. 122178 - Decided October 31, 2013

SUMMARY

The Supreme Court of Virginia considered whether a single punch with a bare fist could support a

conviction for malicious wounding under Virginia Code § 18.2-51. The Court held that the

surrounding circumstances, including the unprovoked attack, the force and location of the blow, the

serious injury, and the defendant's subsequent conduct, provided sufficient evidence of malice and

intent to maim, and affirmed the Court of Appeals.
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Burkeen appealed to the Supreme Court of Virginia after the Court of

Appeals of Virginia affirmed his conviction for malicious wounding.

A conviction will be reversed only if the judgment is plainly wrong or
without evidence to support it. The evidence is viewed in the light
most favorable to the prevailing party at trial, including all inferences
fairly deducible from it, and the reviewing court may not substitute its
judgment for that of the fact finder when evidence supports the

conviction.
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QUESTIONS PRESENTED

1. Whether the evidence was sufficient to prove that Burkeen intended to maim, disfigure, disable, or kill
Mayer, as required for a malicious-wounding conviction under Code § 18.2-51, when Burkeen struck
Mayer only once with a bare fist.

HOLDINGS

1. A single blow with a closed bare fist may constitute sufficient evidence of an intent to maim, disfigure,

disable, or kill when the surrounding circumstances demonstrate sufficient violence and brutality.

2. The evidence was sufficient to support Burkeen's malicious-wounding conviction, and the Court of

Appeals correctly affirmed the judgment.

KEY QUOTATIONS

“Under ordinary circumstances an intent to maim may not be presumed from a blow with a bare fist. But an
assault with a bare fist may be attended with such circumstances of violence and brutality that an intent to kill

may be presumed.” (at 4)

“We hold that, under the circumstances, there was sufficient evidence of violence and brutality for the circuit
court to find that, although Burkeen delivered only one blow with a closed fist, he acted with malice and he

intended to maim Mayer.” (at 7-8)

FACTUAL BACKGROUND

Burkeen approached Donald Mayer outside a bar, demanded to buy Mayer's pool cue, and immediately punched
Mayer in the face when Mayer refused to sell it. The blow caused orbital, cheekbone, and nasal fractures
requiring major reconstructive surgery, with continuing headaches, scarring, and puffiness. After the punch,
Burkeen taunted Mayer, threatened further violence, and appeared ready to strike again; when Keith Taylor

intervened, Burkeen struck Taylor three to five times and stopped only after learning that police had been called.

PROCEDURAL HISTORY

Burkeen was indicted and convicted of malicious wounding in the Circuit Court of the City of Newport News.
The Court of Appeals of Virginia affirmed in a three-judge-panel decision, and the Supreme Court of Virginia
granted review of whether the evidence was sufficient to prove the intent required for malicious wounding when
the defendant delivered a single blow with a bare fist.
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