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SUMMARY

The United States Court of Appeals for the Tenth Circuit addresses whether Kansas comparative-fault
law permits apportionment of fault among nonparty or “phantom” parties in a products-liability action.
The court holds that comparison of fault was substantively permissible and that the issue concerning
Manitowoc Engineering was tried by consent, but the inclusion of Lummus Company lacked adequate

notice and evidentiary support. The judgment is reversed and the case is remanded for a new trial.

CASE DETAILS

COURT United States Court of Appeals for the Tenth Circuit

WRITING FOR THE COURT McKay, Circuit Judge; Barrett, Circuit Judge; Brimmer, Chief Judge,
United States District Court for the District of Wyoming, sitting by
designation

JURISDICTION Federal

DECIDED November 3, 1982

DOCKET Nos. 80-1522, 80-1562

DISPOSITION reversed_and_remanded

PROCEDURAL POSTURE Plaintiff appealed from a judgment in a diversity products-liability

action, and Manitowoc-Forsythe cross-appealed the denial of its

motions for summary judgment and directed verdict.

STANDARD OF REVIEW The court reviewed the trial court's determination that an issue was
tried by consent for abuse of discretion. It reviewed the denial of
summary judgment and directed-verdict motions for error under the
applicable standards, while applying Kansas substantive law and the

Federal Rules of Civil Procedure to procedural issues.
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QUESTIONS PRESENTED

1. Whether Kansas law permits comparison of fault among defendants, the plaintiff, and nonparty 'phantom

parties' in a strict-products-liability action.

2. Whether the fault of Manitowoc Engineering and Lummus Company was tried by consent under Federal

Rule of Civil Procedure 15(b), permitting their inclusion as phantom parties despite the pretrial order.
3. Whether the district court abused its discretion by submitting Lummus Company's fault to the jury.

4. Whether the district court properly denied Manitowoc-Forsythe's motion for summary judgment based

on the foreseeability of Hardin's alleged abnormal use of the jack.

5. Whether the district court properly denied Manitowoc-Forsythe's motions for a directed verdict

concerning evidence that it sold the crane and jack.

HOLDINGS

1. Kansas law permits the comparison of the causal fault of nonparties with that of the plaintiff and

defendants in products-liability actions, including strict-liability actions.

2. Kansas law requires comparison of all types and degrees of causal fault, including strict products

liability, ordinary negligence, and the plaintiff's own fault.

3. The district court did not abuse its discretion in finding that the issue of Manitowoc Engineering's fault

was tried by consent and that the pretrial order was thereby impliedly amended.

4. The district court abused its discretion by submitting Lummus Company's fault to the jury as a phantom
party.
5. The entire case, rather than merely the apportionment issue, required retrial because the issues were so

intertwined that a limited retrial would not adequately correct the error.

6. The district court did not err in denying summary judgment because reasonable minds could differ on

whether Hardin's alleged abnormal use of the jack was reasonably foreseeable.

7. The district court properly denied the directed-verdict motions because Manitowoc-Forsythe's opening

statement constituted a judicial admission that it sold the crane and jack involved in the case.

KEY QUOTATIONS

“We therefore reject plaintiff's contention that the fault of phantom parties cannot be compared under Kansas
law.” (1 13)

“We therefore hold that plaintiff did consent to the trial of the issue of Manitowoc Engineering's fault, thereby



impliedly amending the pretrial order.” ( 24)

“The trial court abused its discretion in ruling that plaintiff consented to the trial of the issue of the fault of
Lummus.” (9 28)

“Since our judgment is that Lummus was improperly included as a phantom party, it is not necessary to reach

the numerous other issues raised on appeal.” ( 31)

FACTUAL BACKGROUND

Hardin was injured in an on-the-job accident allegedly caused by a defectively designed push-pull jack attached
to a Manitowoc crane. The crane was leased to Hardin's employer, Combustion Engineering, and the jack was
manufactured by Columbus-McKinnon; Manitowoc-Forsythe allegedly sold the crane and jack. Hardin sued
only Manitowoc-Forsythe and Columbus-McKinnon, while the jury was permitted to allocate fault among those

defendants, Hardin, and several nonparties.

PROCEDURAL HISTORY

Hardin sued Manitowoc-Forsythe and Columbus-McKinnon for injuries allegedly caused by a defectively
designed push-pull jack. The district court permitted the jury to compare the fault of the defendants, Hardin, and
several nonparty or 'phantom' parties, including Manitowoc Engineering and Lummus Company. The jury
assigned fault to Columbus-McKinnon, Hardin, Combustion Engineering, Manitowoc Engineering, and
Lummus, but not Manitowoc-Forsythe; the district court entered judgment against Columbus-McKinnon for

$20,250. The Tenth Circuit held that Lummus was improperly submitted as a phantom party and ordered a new
trial on the entire matter.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Grant a new trial on the entire matter. On retrial, the trial court must apply the court's interpretation of Kan. Stat.

Ann. § 60-258a set forth in Greenwood v. McDonough Power Equipment, Inc.
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