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SUMMARY

The Texas Supreme Court held that shareholders preserved their appellate challenge to an
interlocutory order sustaining special exceptions by addressing the order’s merits in the body of their
appellate brief, even though they did not separately identify it in their notice of appeal or appellate
issues. The court reversed the court of appeals and remanded for further proceedings. The court did
not reach the shareholders’ additional arguments concerning the Texas Securities Act, dismissal with
prejudice, or the standard of review.
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PROCEDURAL POSTURE The shareholders appealed a trial court order dismissing their suit with
prejudice after they failed to replead in compliance with an order
sustaining special exceptions. The court of appeals affirmed, holding
in part that the shareholders waived any challenge to the merits of the
special-exceptions order. The Supreme Court of Texas reversed and
remanded.

STANDARD OF REVIEW The court considered whether the shareholders preserved error and
whether the court of appeals properly applied the Texas Rules of
Appellate Procedure. It did not reach the merits of the trial court's
special exceptions or the other issues noted by the shareholders.
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QUESTIONS PRESENTED

1. Whether the shareholders preserved an appellate challenge to the merits of an interlocutory order
sustaining special exceptions when they appealed the final dismissal order and addressed the special-
exceptions order in the body of their appellate brief, but did not separately identify that interlocutory
order in their notice of appeal or appellate issues.

2. Whether the court of appeals properly affirmed the dismissal based on waiver without reviewing the
merits of the special-exceptions order.

HOLDINGS

1. The shareholders preserved error because their appellate brief challenged the merits of the order
sustaining special exceptions, even though they did not separately and specifically challenge that
interlocutory order in their notice of appeal or in a separately stated appellate issue.

2. Both the final order of dismissal and the interlocutory order granting special exceptions must be
challenged for the merits of the special-exceptions order to be reviewed on appeal.

KEY QUOTATIONS

“We hold that the plaintiffs preserved error by challenging the merits of the special exceptions order in the
body of their appellate brief, even though they did not separately and specifically challenge the order in their
notice of appeal or in the issues of their appellate brief.” (585)

“Both the final order of dismissal and the interlocutory order granting special exceptions must be challenged
in order for the merits of the order granting special exceptions to be reviewed.” (588)

“The shareholders were entitled to have the court of appeals review the merits of the order granting Cohen's
special exceptions.” (588)

FACTUAL BACKGROUND

Shareholders of RAMP Corporation sued Cohen, Andrew M. Brown, and Jenkens & Gilchrist after RAMP filed
for bankruptcy. They alleged that, before the bankruptcy, the defendants induced them to retain or purchase
RAMP stock by misrepresenting RAMP's financial condition. The shareholders asserted negligence, common-
law fraud, statutory fraud, conspiracy, and Texas Securities Act claims, but the trial court found their amended
pleadings failed to identify the allegations supporting each plaintiff's claims and any injury distinct from injury
suffered by RAMP.

PROCEDURAL HISTORY



The trial court sustained the defendants' special exceptions, ordered the shareholders to replead, and dismissed
the claims with prejudice after finding the Third Amended Petition noncompliant. The court of appeals affirmed.
The Supreme Court of Texas held that the shareholders preserved their appellate challenge because their brief
addressed the merits of the special-exceptions order, even though they did not separately identify that
interlocutory order in their notice of appeal or appellate issues.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The judgment of the court of appeals was reversed, and the case was remanded to that court for further
proceedings consistent with the opinion.
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