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SUMMARY

The Supreme Court of Appeals of West Virginia affirmed summary judgment for Bowles Rice

McDavid Graff & Love, LLP and J. Thomas Lane in a dispute over an alleged fee-sharing agreement

with Gaddy Engineering Company. The court held that the doctrine of impracticability excused

performance of the alleged agreement and found no attorney-client relationship supporting

professional negligence. It also concluded that Gaddy's fraud claim failed because it was based on an

alleged unperformed promise rather than a misrepresentation of an existing or past fact.
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Appeal from the circuit court's orders granting respondents summary
judgment on claims arising from an alleged fee-sharing agreement,
including breach of contract, professional negligence, negligence,
gross negligence, negligent misrepresentation, fraud, conversion,

promissory estoppel, unjust enrichment, and quantum meruit.

Summary judgment is reviewed de novo. It should be granted only
when there is no genuine issue of material fact and inquiry into the

facts is unnecessary to clarify application of the law.
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QUESTIONS PRESENTED

1.

Whether the doctrine of impracticability excused performance of the alleged fee-sharing agreement after

the land companies elected to remain in the Tawney class action.

. Whether an attorney-client relationship existed between Gaddy and the respondents so as to support a

professional negligence claim.

. Whether Gaddy's fraud claim could succeed based on an alleged unperformed promise to share

prospective legal fees.

. Whether Gaddy's negligence, gross negligence, intentional-breach, negligent-misrepresentation,

conversion, promissory-estoppel, unjust-enrichment, and quantum-meruit claims could survive summary

judgment.

HOLDINGS

1.

Under the doctrine of impracticability, a party seeking excuse from contractual performance must show
that a supervening event made performance impracticable, that the event's nonoccurrence was a basic
assumption of the contract, that the impracticability occurred without the party's fault, and that the party
did not expressly or impliedly agree to perform despite the impracticability. The land companies'
decision to remain in the Tawney class action satisfied the doctrine on the undisputed record, so

summary judgment on the contract claim was proper.

. The undisputed facts established a relationship between a law firm representing clients and a litigation-

support service provider, not an attorney-client relationship between Gaddy and respondents.

Accordingly, summary judgment on Gaddy's professional-negligence claim was proper.

. Fraud ordinarily must be based on an intentional misrepresentation of a past or existing fact, not merely

on an unperformed promise or representation concerning a future occurrence, unless the promisor lacked
the intention to perform when the promise was made. Gaddy presented no evidence of an intentional

misrepresentation of a past or existing fact, so summary judgment on fraud was proper.

. Claims whose alleged duties and liability arise solely from the parties' contract, or which duplicate the

breach-of-contract claim, cannot proceed as independent tort claims under the gist-of-the-action
doctrine. Gaddy's negligence, gross-negligence, intentional-breach, and negligent-misrepresentation

claims were contract-based and therefore failed.

. Summary judgment was proper on Gaddy's conversion, promissory-estoppel, unjust-enrichment, and

quantum-meruit claims. Gaddy lacked a title or right to possession of the disputed legal fees, failed to
prove the alleged fee-sharing promise, failed to establish the circumstances required for unjust

enrichment, and offered no verifiable proof of compensable work beyond the $74,275 invoice.



KEY QUOTATIONS

“Under the doctrine of impracticability, a party to a contract who claims that a supervening event has
prevented, and thus excused, a promised performance must demonstrate each of the following: (1) the event
made the performance impracticable; (2) the nonoccurrence of the event was a basic assumption on which the
contract was made; (3) the impracticability resulted without the fault of the party seeking to be excused; and
(4) the party has not agreed, either expressly or impliedly, to perform in spite of impracticability that would

otherwise justify his nonperformance.” (577)

“Fraud cannot be predicated on a promise not performed. To make it available there must be a false assertion

in regard to some existing matter by which a party is induced to part with his money or his property.” (577)

FACTUAL BACKGROUND

Gaddy Engineering and Bowles Rice, through J. Thomas Lane, agreed to jointly evaluate potential royalty-
underpayment claims for land companies. Gaddy alleged that Lane later agreed to pay it one-third of any legal
fees Bowles Rice received from representing the land companies in litigation against Columbia Natural
Resources. The land companies instead joined the Tawney class action, eliminating the contemplated
independent litigation, and the record showed that Gaddy's documented work primarily consisted of pre-
litigation claim evaluations. Gaddy rejected payment of a $74,275 invoice and sued for additional compensation

and tort and contract-based relief.

PROCEDURAL HISTORY

Gaddy filed suit in the Circuit Court of Roane County on May 14, 2010. The circuit court denied respondents'
motion to dismiss based on the alleged illegality of the fee-sharing arrangement, but later granted summary
judgment on the breach-of-contract claims on September 19, 2011, and on the remaining claims on January 12,
2012. The Supreme Court of Appeals of West Virginia affirmed.
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