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SUMMARY

The Nebraska Supreme Court held that the antisubrogation rule did not bar a landlord’s direct claim
against a tenant for uninsured fire losses allegedly caused by the tenant’s negligence. The court
concluded that the lease provision requiring the tenant to maintain renter’s insurance was neither void
as against public policy nor unconscionable, reversed summary judgment for the tenant, and remanded
for further proceedings because the tenant’s negligence had not been determined.
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QUESTIONS PRESENTED

1. Whether Carroll's answer fairly raised the defenses that paragraph 17 of the lease was unconscionable
and void against public policy.

2. Whether the antisubrogation rule adopted in Tri-Par Investments barred SFI's direct claim against
Carroll for uninsured fire losses.

3. Whether paragraph 17 of the lease was unconscionable or void against public policy.

4. Whether the Supreme Court could review the denial of SFI's motion for partial summary judgment and
direct judgment concerning paragraphs 10q, 15, and 16 of the lease.

HOLDINGS

1. Carroll's answer fairly placed SFI on notice that lease provisions imposing liability for fire damage were
being challenged, so paragraph 17 was properly considered despite not being specifically identified by
number.

2. The antisubrogation rule adopted in Tri-Par Investments does not bar a landlord's direct claim against a
tenant for fire damage not covered by the landlord's insurance policy.

3. Paragraph 17 was neither unconscionable nor void against public policy because it required renter's
insurance with personal-liability coverage but did not require Carroll to insure the entire apartment
complex, and it was not manifestly unfair or clearly repugnant to public conscience.

4. SFI was not entitled to partial summary judgment because unresolved factual questions concerning
whether Carroll negligently caused the fire and what liability the lease provisions would impose
remained.

KEY QUOTATIONS

“And because this is not a subrogation action, the antisubrogation rule adopted in Tri-Par Investments does
not apply.” (709)

“At least where a tenant negligently causes the fire damage, we cannot extend the Sutton rule to uninsured
losses where a statute expressly declares the tenant to be responsible.” (712)

FACTUAL BACKGROUND

SFI owned an apartment complex and leased an apartment to Michelle Carroll under a standardized residential
lease. The lease required Carroll to pay for repairs caused by her use of the unit and to maintain renter's
insurance with at least $100,000 in personal-liability coverage. A fire damaged Carroll's apartment and the
surrounding building; SFI had insurance but stipulated that it sustained more than $100,000 in uninsured
damage, and SFI alleged that Carroll negligently caused the fire by failing to dispose properly of cigarettes.



PROCEDURAL HISTORY

SFI sued its tenant, Michelle Carroll, for breach of lease and negligence arising from a fire in Carroll's
apartment. The district court granted Carroll summary judgment, ruling that a lease provision requiring renter's
insurance was void against public policy and unconscionable and that the action was barred by the
antisubrogation rule recognized in Tri-Par Investments. The Nebraska Supreme Court reversed and remanded,
concluding that the claim concerned uninsured losses rather than subrogation and that unresolved factual
questions concerning Carroll's negligence precluded further summary-judgment relief.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Remand to the Sarpy County District Court for further proceedings consistent with the opinion, including
resolution of whether Carroll negligently caused the fire and consideration of the challenged lease provisions in
light of the remaining factual issues.
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