UNITED STATES DISTRICT COURT FOR THE EASTERN DISTRICT OF
MISSOURI, EASTERN DIVISION
Daniel Human, individually and on behalf of others similarly situated

v. Fisher Investments, Inc., et al.

Human v. Fisher Investments - No. 4:24-cv-01177-MTS - Decided March 31, 2026

SUMMARY

The United States District Court for the Eastern District of Missouri sanctions Plaintiff Daniel Human
in a putative Telephone Consumer Protection Act action against Fisher Investments, Inc., and related
defendants. The Court finds that Human and his counsel engaged in repeated discovery delays and that
Human intentionally discarded a desktop computer shortly before a court-ordered device inspection.

As a sanction, the Court states that it will strike Plaintiff’s pleadings.
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PROCEDURAL POSTURE In a removed putative class action alleging violations of the Telephone

Consumer Protection Act, Fisher moved to compel discovery and for
sanctions after Plaintiff failed to comply with discovery obligations
and intentionally disposed of a desktop computer shortly before a
court-ordered device inspection. The district court imposed
terminating sanctions.

STANDARD OF REVIEW The appropriateness and extent of sanctions under the district court's
inherent authority are committed to the district court's discretion. The
court applied the requirements for terminating sanctions under Federal
Rule of Civil Procedure 37 and required an express finding of bad

faith for dismissal under inherent authority.
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QUESTIONS PRESENTED

1. Whether Plaintiff's failure to comply with a court-ordered device inspection and intentional destruction

of a responsive computer justified terminating sanctions under Federal Rule of Civil Procedure 37(b)(2)
(A).
2. Whether the loss of electronically stored information through intentional destruction justified dismissal

and striking of pleadings under Federal Rule of Civil Procedure 37(e)(2).

3. Whether the court's inherent authority to sanction abuse of the judicial process independently supported

dismissal and striking Plaintiff's pleadings.

4. Whether Fisher's motion to compel should be denied as moot after terminating sanctions were imposed.

HOLDINGS

1. Terminating sanctions were warranted because Fisher obtained a discovery order, Human willfully
violated that order by failing to produce a responsive desktop computer, and the violation prejudiced
Fisher.

2. Dismissal and striking the pleadings were authorized under Rule 37(e)(2) because electronically stored
information that should have been preserved was lost, could not be restored or replaced through

additional discovery, and Human acted with intent to deprive Fisher of its use in the litigation.

3. The court's inherent authority independently supported dismissal of Human's claim and striking his
answer to Fisher's counterclaim because Human acted in bad faith and repeatedly abused the judicial

process.

4. Fisher's motion to compel was denied without prejudice as moot because the terminating sanctions
resolved the discovery dispute.

KEY QUOTATIONS

“To justify a sanction of dismissal, Rule 37 requires: ‘(1) an order compelling discovery, (2) a willful violation
of that order, and (3) prejudice to the other party.’” (Discussion § Il.a)

“The Court therefore finds that the sanction of dismissal of his claim and striking of his pleadings is

warranted under the avenues available to this Court.” (Conclusion)



FACTUAL BACKGROUND

Human brought a TCPA putative class action against Fisher, which maintained that Human had consented to the
calls and manufactured a TCPA claim. During discovery, Human failed to timely respond, resisted a court-
ordered device inspection, and appeared hours late after attempting to dismiss the action immediately before the
inspection. He produced a phone and laptop but concealed the existence of a frequently used desktop computer,
which he admitted disposing of in the trash less than forty-eight hours before the inspection. The court found that
the desktop contained central evidence relevant to Fisher's fraud theory and that Human destroyed it

intentionally and in bad faith, substantially prejudicing Fisher.

PROCEDURAL HISTORY

Human filed the action pro se in Missouri state court, and Fisher removed it to the Eastern District of Missouri.
After Fisher answered, Human amended his complaint, repeatedly sought stays, failed to timely respond to
discovery, avoided a deposition, attempted twice to file unilateral notices of voluntary dismissal, and appealed
nonfinal orders. The Eighth Circuit dismissed his premature appeal for lack of jurisdiction and later summarily
denied his mandamus petition. Fisher moved to compel and for sanctions; following a hearing, the court found
willful, bad-faith discovery violations and dismissed Human's claims while striking his answer to Fisher's

counterclaim.

DISPOSITION

dismissed
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