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SUMMARY

The Colorado Supreme Court considers whether admitting a defendant’s refusal to submit to blood- or
breath-alcohol testing as evidence of guilt violates the Fourth Amendment. The court holds that
Colorado’s Expressed Consent Statute permits use of refusal evidence without impermissibly
burdening the defendant’s constitutional right to be free from unreasonable searches. The court affirms
the district court’s judgment upholding Fitzgerald’s DWAI conviction.
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QUESTIONS PRESENTED

1. Whether the prosecution violated the Fourth Amendment by introducing a defendant's refusal to consent
to a warrantless blood- or breath-alcohol test as evidence of guilt in a DUI or DWAI prosecution.

2. Whether Colorado's Expressed Consent Statute permits refusal evidence without impermissibly
penalizing the exercise of a constitutional right to be free from unreasonable searches.

HOLDINGS

1. The prosecution's use of a defendant's refusal to consent to a blood or breath test as evidence of guilt,
when authorized by Colorado's Expressed Consent Statute, does not violate the Fourth Amendment.

2. Admission of refusal evidence does not constitute an impermissible penalty on the exercise of a Fourth
Amendment privilege because a motorist has no constitutional right to refuse a blood- or breath-alcohol
test.

KEY QUOTATIONS

“We take that short leap today and conclude that introducing evidence of Fitzgerald’s refusal to consent to a
blood or breath test to determine his BAC did not impermissibly burden his Fourth Amendment right.” (¶ 26)

“The prosecution’s use of a defendant’s refusal to consent to a blood or breath test as evidence of guilt, in
accordance with the terms of Colorado’s Expressed Consent Statute, does not violate the Fourth
Amendment.” (¶ 27)

FACTUAL BACKGROUND

After midnight on June 30, 2013, Detective Billy Todis stopped Daniel Fitzgerald after observing erratic driving
and a missing headlight. The detective smelled alcohol, observed Fitzgerald's watery eyes, and learned that
Fitzgerald had consumed one beer; Fitzgerald declined voluntary roadside sobriety maneuvers. After arresting
Fitzgerald for suspected DUI, the detective gave him oral and written expressed-consent advisements, but
Fitzgerald refused blood- or breath-alcohol testing. At trial, the prosecution introduced the refusal as evidence of
consciousness of guilt, and the jury convicted Fitzgerald of DWAI.

PROCEDURAL HISTORY

After Fitzgerald refused chemical testing following his DUI arrest, the prosecution introduced the refusal as
evidence of guilt, and a jury convicted him of DWAI, a lesser-included offense of DUI. Fitzgerald appealed to
the district court, which affirmed. The Colorado Supreme Court granted certiorari and affirmed the district
court's judgment.

DISPOSITION

affirmed
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