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SUMMARY

The Supreme Court of Texas considers whether a covenant not to compete supported by stock options
is unenforceable because the stock options did not give rise to an interest in restraining competition.
The court holds that the covenant is ancillary to an otherwise enforceable agreement under the Texas
Covenants Not to Compete Act because the stock options are reasonably related to protecting the
company's goodwill. The court reverses the court of appeals and remands for further proceedings.
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QUESTIONS PRESENTED

1. Whether a covenant not to compete or solicit supported by stock options is unenforceable as a matter of
law because the stock options did not give rise to the employer's interest in restraining competition.

2. What relationship between an otherwise enforceable agreement, the consideration supporting it, and the
employer's protectable business interest is required under Texas Business and Commerce Code section
15.50(a).

3. Whether Texas law imposes a timing requirement that the employee receive consideration for the
covenant before the employer's protectable interest arises.

4. Whether the covenant's limitations as to time, geographic area, and scope were reasonable and no greater
than necessary.

HOLDINGS

1. A covenant not to compete is not unenforceable merely because the consideration supporting the
agreement did not itself give rise to the employer's interest in restraining competition. Section 15.50(a)
requires a nexus between the covenant, an otherwise enforceable agreement, and a legitimate business
interest; the covenant must be ancillary to or part of that agreement in the ordinary sense of being
supplementary to it or one of its components.

2. Goodwill is a protectable business interest under section 15.50(a), and stock options designed to align a
key employee's interests with the company's long-term performance and customer relationships may be
reasonably related to protecting that goodwill.

3. The Supreme Court did not decide whether the covenant was reasonable as to time, geographic area, or
scope of activity. Those issues remained for the trial court, which could reform and enforce an overbroad
covenant under section 15.51(c).

4. Texas law does not require the employee to receive consideration for a noncompete before the
employer's interest in protecting its goodwill arises.

KEY QUOTATIONS

“Consideration for a noncompete that is reasonably related to an interest worthy of protection, such as trade
secrets, confidential information or goodwill, satisfies the statutory nexus; and there is no textual basis for
excluding the protection of much of goodwill from the business interests that a noncompete may protect.”
(775)

“We hold that if the relationship between the otherwise enforceable agreement and the legitimate interest
being protected is reasonable, the covenant is not void on that ground.” (778)

“In this case, the covenant not to compete is "ancillary to or part of" an otherwise enforceable agreement
because the business interest being protected (goodwill) is reasonably related to the consideration given
(stock options).” (780)



FACTUAL BACKGROUND

Rex Cook, a longtime Marsh managing director, received stock options from Marsh's parent company, Marsh &
McLennan Companies, Inc., under an incentive plan intended to provide valued employees with an ownership
interest and encourage long-term contributions to the company's growth and goodwill. To exercise the options,
Cook signed an agreement restricting solicitation and performance of services for certain Marsh clients and
solicitation of certain Marsh employees, and requiring nondisclosure of confidential information and trade
secrets. Cook later resigned and joined direct competitor Lockton, after which Marsh alleged that he had violated
the agreement by soliciting clients and employees.

PROCEDURAL HISTORY

Marsh sued Cook and Lockton for breach of contract and breach of fiduciary duty after Cook left Marsh for a
direct competitor. Cook moved for partial summary judgment, arguing that the covenant was not ancillary to or
part of an otherwise enforceable agreement under Light v. Centel Cellular Co. of Texas. The trial court granted
the motion on the breach-of-contract claim; Marsh nonsuited its other claims and appealed. The court of appeals
affirmed, holding that the stock transfer did not give rise to Marsh's interest in restraining Cook from competing.
The Supreme Court reversed and remanded.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The trial court must conduct further proceedings consistent with the opinion, including determining whether the
covenant's limitations as to time, geographic area, and scope of activity are reasonable and no greater than
necessary. If necessary, the trial court may reform and enforce the covenant under Texas Business and
Commerce Code section 15.51(c).
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