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SUMMARY

The Iowa Supreme Court considered whether an oral agreement for a real estate broker to privately
procure a buyer, without listing the property, constituted a “listing agreement” subject to Iowa
Administrative Code rule 193E—1.23’s writing requirement. The court held that the agreement was
not a listing agreement because the owner did not authorize public listing of the property, and
therefore the rule did not bar the broker’s claims. The court reversed the summary judgment and
remanded for further proceedings.
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QUESTIONS PRESENTED

1. Whether an oral agreement under which a real estate broker privately procures a buyer for property
without publicly listing it is a "listing agreement" subject to Iowa Administrative Code rule 193E-1.23's
writing requirement.

2. Whether the district court properly granted summary judgment and dismissed Stewart's contract and
companion claims based solely on rule 193E-1.23.

3. Whether the appellate court could decide the separate issue of the applicability or enforceability of the
rule governing brokerage agreements when that issue was not raised as a ground for summary judgment
in the district court.

HOLDINGS

1. An agreement for a broker to privately procure a buyer while not placing the property on a public list is
not a "listing agreement" within the meaning of rule 193E-1.23.

2. Because the agreement was not a listing agreement, rule 193E-1.23 did not apply and could not support
summary judgment dismissing Stewart's claims.

3. The court would not decide whether rule 193E-1.42 independently barred enforcement because Sisson
did not raise that ground in the summary-judgment motion or in the district court.

KEY QUOTATIONS

“An agreement that provides the property is not to be “listed” is not a “listing agreement.””

“Agreements to perform brokerage services other than “listing” the property are “brokerage agreements”
under rule 193E—1.42, but are not “listing agreements” under rule 193E—1.23.”

“The agreement between Stewart and Sisson was not a “listing agreement.” Rule 193E—1.23 did not apply,
and the district court erred in dismissing the claims by Stewart on that basis.”

FACTUAL BACKGROUND

Jeffrey Sisson owned a sports bar and restaurant and contacted licensed real estate broker Larry Stewart about
selling it. Sisson allegedly agreed to pay Stewart ten percent of the sale price if Stewart found a buyer, but asked
Stewart not to publicly list the business because disclosure of the sale might reduce business and value. Stewart
located and contacted Michael Walter, obtained confidential financial information from Sisson, and prevented
Walter from negotiating directly with Sisson; Sisson later sold the business to Walter without involving Stewart.

PROCEDURAL HISTORY

Stewart sued Sisson for breach of contract after Sisson sold the business to a buyer Stewart had contacted
without paying Stewart a commission. Stewart amended the petition to add fraudulent misrepresentation,
reckless misrepresentation, breach of implied contract, and unjust enrichment. The district court dismissed the
claims, the court of appeals reversed and remanded, and after remand the district court granted Sisson summary



judgment on the ground that Iowa Administrative Code rule 193E-1.23 barred recovery. The Supreme Court of
Iowa reversed and remanded.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Remand for further proceedings. The opinion leaves open whether the oral agreement is a brokerage agreement
under Iowa Administrative Code rule 193E-1.42 and, if so, whether the failure to reduce it to writing precludes
enforcement; those issues must first be addressed in the district court.
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