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SUMMARY

The Massachusetts Supreme Judicial Court affirmed Robert B. Senior’s conviction for vehicular

homicide. The court held that hospital personnel who performed a blood alcohol test at defense

counsel’s request were not agents of the defense team, that retrograde extrapolation evidence was

sufficiently reliable for admission, and that the defendant’s failure to answer one question after

waiving Miranda rights did not invoke his right to remain silent.
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The defendant was convicted of vehicular homicide in the Superior
Court and appealed directly to the Massachusetts Supreme Judicial
Court. He challenged the admission of hospital blood-alcohol-test
results, the admission of retrograde-extrapolation expert testimony, the
denial of a motion in limine, and prosecutorial comments concerning

his post-Miranda silence.

The court reviewed the admission of retrograde-extrapolation evidence
for abuse of discretion, accepted the motion judge's subsidiary factual
findings absent clear error, afforded substantial deference to ultimate
findings and legal conclusions, and independently reviewed the

application of constitutional principles to the facts found.
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QUESTIONS PRESENTED

1. Whether the Commonwealth improperly obtained and introduced the defendant's hospital blood-alcohol-
test results because the hospital personnel were agents of the defendant or his attorney, or because the

records were protected by privilege or constitutional rights concerning preparation of the defense.

2. Whether retrograde extrapolation evidence estimating the defendant's blood-alcohol level at the time of

the collision satisfied the reliability requirements of Daubert and Commonwealth v. Lanigan.

3. Whether the defendant's failure to answer one police question after receiving Miranda warnings
constituted an invocation of his right to remain silent, making the evidence and the prosecutor's

comment impermissible.

HOLDINGS

1. Hospital personnel were not agents of the defendant or his attorney because the record did not show their
consent to act on the defense's behalf and subject to its control. The attorney-client privilege and the
grand-jury-subpoena protection for defense agents therefore did not apply, and the Commonwealth's

subpoena and use of the records did not warrant dismissal of the indictment.

2. Retrograde extrapolation evidence was sufficiently reliable and was properly admitted. General
acceptance is relevant but not essential; the controlling inquiry is the reliability of the underlying
scientific theory or process, which may be shown through testing, peer review, publication, general

acceptance, or other evidence of validity.

3. The defendant did not invoke his right to remain silent. After knowingly and voluntarily waiving his
Miranda rights and answering questions, his failure to answer one particular question, while continuing
to cooperate and answer other questions, was not an affirmative indication that he was invoking the

right. The evidence and prosecutor's comment were therefore permissible.

KEY QUOTATIONS

“The ultimate test ... is the reliability of the theory or process underlying the expert’s testimony.” (458-459)

“a defendant has not only the right to remain silent from the beginning but also a continuing right to cut off,

at any time, any questioning that does take place.” (463)

FACTUAL BACKGROUND

After consuming four to six beers over approximately two hours, Robert B. Senior drove faster than the speed
limit and collided with a stalled vehicle, killing its driver. Police observed signs of intoxication, administered
Miranda warnings, and questioned Senior; he answered most questions but did not respond when asked where he
had been drinking. Later that night, at his attorney's request, hospital personnel performed a blood-alcohol test
showing a level of .091, and the Commonwealth's expert used retrograde extrapolation to estimate a level
between .099 and .148 at the time of the collision.



PROCEDURAL HISTORY

After the defendant's conviction and sentence of three to five years in prison, he filed a timely appeal. The
Supreme Judicial Court granted direct appellate review. The court affirmed the judgment of conviction, rejecting
each asserted error. A single justice of the Appeals Court had released the defendant and stayed the sentence
pending appeal; the Commonwealth's challenge to that order was denied by a single justice of the Supreme
Judicial Court.
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