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SUMMARY

This document is a concurring opinion by Justice Ketchum of the Supreme Court of Appeals of West
Virginia in West Virginia Department of Transportation, Division of Highways v. Douglas R. Veach.
The concurrence addresses the meaning of “mineral” in instruments conveying or reserving interests
in land, advocating a broad definition based on the parties’ general intent to sever the mineral estate
from the surface estate. It also discusses the respective rights and duties of mineral-estate and surface-
estate owners, while noting that the mineral-definition issue was not reached by the majority because it

had been stipulated and was not preserved for appeal.
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PROCEDURAL POSTURE Justice Ketchum wrote a concurrence addressing a mineral-definition

issue that the majority did not reach because the Department of
Transportation's trial counsel stipulated that limestone was a mineral

and failed to preserve the issue for appeal.

PRECEDENTIAL VALUE The mineral-definition discussion is nonbinding concurring
commentary; the concurrence states that the majority declined to reach

the issue because it was not preserved.
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QUESTIONS PRESENTED

1. What legal meaning should be given to the word "mineral" when used in a deed, will, contract, or other

instrument conveying or reserving an interest in land?

2. Whether a general grant or reservation of all minerals, without clear qualifying language, should be
construed to sever the entire mineral estate from the surface estate and include substances presently or

prospectively valuable through development of the arts and sciences.

HOLDINGS

1. The concurrence proposes that when a deed, will, or other conveyance contains a general grant or
reservation of all minerals without clear qualifying language, courts should reasonably assume that the
parties intended to sever the entire mineral estate from the surface estate. The mineral estate should
include all substances presently valuable in themselves, whether known or unknown at the time of

conveyance, and all substances that become valuable through development of the arts and sciences.

2. The majority properly did not decide the Department's argument concerning the legal meaning of
mineral because trial counsel stipulated that limestone was a mineral and failed to preserve the issue for

appeal.

KEY QUOTATIONS

“The controlling factor in the interpretation of deeds, wills and contracts is the intention of the parties[.]” (at

1)

“The word “surface,” when used in an instrument of conveyance, generally means the exposed area of land,
improvements on the land, and any part of the underground actually used by a surface owner as an adjunct to

surface use” (at 3)

“When a deed, will or other conveyance includes a general grant or reservation of all minerals without clear
qualifying language, a court should reasonably assume that the parties to the writing intended to sever the

entire mineral estate from the surface estate.” (at 11-12)

FACTUAL BACKGROUND

The case involved the meaning of the term "mineral" in a conveyance of an interest in land, with limestone
identified as the substance at issue. The Department of Transportation's trial counsel stipulated that limestone
was a mineral, while appellate counsel later argued that limestone should not legally qualify as a mineral. The
concurrence discusses the relationship between severed surface and mineral estates and the parties' general intent

when conveying or reserving minerals.

PROCEDURAL HISTORY



The Department of Transportation appealed after its trial counsel stipulated that limestone was a mineral. The
concurrence states that the majority properly declined to consider appellate counsel's argument that limestone is
not a mineral because the issue was not preserved. The provided text does not state the judgment entered below

or the majority's ultimate disposition.
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