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SUMMARY

The Nebraska Supreme Court affirmed the denial of Stephen Russell’s motion for postconviction
relief. Russell claimed trial counsel was ineffective for failing to file a direct appeal after being
instructed to do so. The court held that the district court did not clearly err in finding that Russell had
not directed counsel to file an appeal, and therefore counsel was not deficient.
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QUESTIONS PRESENTED

1. Whether trial counsel was ineffective for failing to file a direct appeal after Russell allegedly directed
counsel to do so.

2. Whether Russell was entitled to postconviction relief in the form of a new direct appeal based on
counsel's alleged failure to advise him of his right to appeal.

3. Whether the district court clearly erred in finding that Russell did not direct trial counsel to file a direct
appeal.

HOLDINGS

1. A defendant seeking a new direct appeal as postconviction relief must prove by a preponderance of the
evidence that counsel's negligence or incompetence caused the denial of the right to appeal and that the
defendant was not at fault. A defendant must show that counsel was directed to file the appeal before
counsel's failure to file can establish deficient performance.

2. A defendant who had actual knowledge of the right to appeal and did not prove that counsel was asked
to file an appeal cannot establish prejudice merely from counsel's failure to advise the defendant of that
right.

3. The appellate court reviews postconviction factual findings, including credibility determinations, for
clear error and will not substitute its factual findings when competent evidence supports the district
court's findings.

KEY QUOTATIONS

“A lawyer who disregards specific instructions from the defendant to file a notice of appeal acts in a manner
that is professionally unreasonable.” (308 Neb. at 507)

“It is fundamental to a claim of ineffective assistance of counsel based on failure to appeal that the defendant
directed that such appeal be filed.” (308 Neb. at 508)

“Where competent evidence supports the district court’s findings, the appellate court will not substitute its
factual findings for those of the district court.” (308 Neb. at 509)

FACTUAL BACKGROUND

Pursuant to a plea agreement, Stephen Russell pleaded no contest to second-degree murder and received a
sentence of 60 to 70 years' imprisonment. No direct appeal was filed. Russell testified by deposition that he
attempted to contact trial counsel by telephone and letter within the 30-day appeal period and asked counsel to
file an appeal, but he offered little corroborating evidence. Trial counsel testified that he did not recall receiving
such communications, and the district court found Russell's account not credible.
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