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SUMMARY

The Minnesota Supreme Court held that the district court did not plainly err by admitting an
unavailable witness's prior sworn testimony, including prior cross-examination, without obtaining the
defendant's personal waiver of his Sixth Amendment confrontation right. Because existing binding
authority did not clearly require a personal waiver under the circumstances, any error was not plain.
The court affirmed the court of appeals and Nelson's convictions.
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PROCEDURAL POSTURE Nelson petitioned the Minnesota Supreme Court for review of the
Minnesota Court of Appeals' decision rejecting his unpreserved
Confrontation Clause challenge to the admission of a witness's prior
trial testimony. The Supreme Court affirmed under plain-error review.

STANDARD OF REVIEW Confrontation Clause challenges to the admission of prior testimony
are reviewed de novo, but an unpreserved constitutional or evidentiary
challenge is reviewed under the plain-error exception to forfeiture.
Plain error requires error, that is plain, affecting substantial rights,
followed by discretionary relief only if necessary to protect the
fairness, integrity, or public reputation of judicial proceedings.

PRECEDENTIAL VALUE Published Minnesota Supreme Court opinion; precedential.

PARTIES Steven Douglas Nelson v. State of Minnesota

TOPICS

sixth amendment criminal procedure appellate procedure standard of review evidence



PRACTICE AREAS

criminal procedure constitutional law appellate procedure evidence

QUESTIONS PRESENTED

1. Whether the district court plainly erred by admitting D.A.'s prior testimonial testimony without
obtaining Nelson's personal, on-the-record waiver of his Sixth Amendment confrontation right.

2. Whether the Minnesota Constitution required a different analysis from the Sixth Amendment under the
circumstances presented.

HOLDINGS

1. The district court did not plainly err by admitting D.A.'s prior sworn testimony, including prior cross-
examination, without obtaining Nelson's personal waiver because no binding authority clearly or
obviously required a defendant to personally waive the confrontation right under these circumstances.

2. The court declined to decide whether article I, section 6, of the Minnesota Constitution requires a
personal waiver because Nelson did not argue that the state constitutional provision provides greater
protection and the claim failed under plain-error review.

KEY QUOTATIONS

“The district court did not plainly err in admitting a transcript of an adverse witness’s prior testimony at
defendant’s criminal trial without the defendant’s personal waiver of his Sixth Amendment confrontation
right.” (syllabus)

“Accordingly, the Court held that testimonial hearsay evidence is categorically inadmissible against a
criminal defendant unless (1) the adverse witness is unavailable, and (2) the defendant had a prior
opportunity to cross-examine the witness’s testimony, regardless of external indicia of reliability.” (at 8)

“Because no binding authority “clear[ly]” or “obvious[ly]” required the district court to secure Nelson’s
personal waiver under these circumstances, any error by the district court was not plain.” (at 11-12)

FACTUAL BACKGROUND

On November 19, 2020, T.T. accompanied Nelson and D.A. from a junkyard to a remote dirt road, where Nelson
allegedly struck T.T. repeatedly with a metal object and left him seriously injured. D.A. testified at Nelson's first
trial and was cross-examined by defense counsel, but the first trial ended in a mistrial. During Nelson's second
trial, D.A. did not appear in person, and the State introduced the transcript of his prior testimony, including
cross-examination, after defense counsel agreed to the procedure. The district court did not personally question
Nelson before admitting the transcript.

PROCEDURAL HISTORY

Nelson was convicted after a second trial of attempted second-degree murder, first-degree assault, and second-
degree assault. His first trial ended in a mistrial after a jury deadlocked. At the second trial, the district court
admitted D.A.'s prior sworn testimony, including cross-examination, after defense counsel agreed to its



admission, but the court did not obtain Nelson's personal waiver. The court of appeals held that any error was not
plain because no binding authority required a defendant's personal waiver. The Minnesota Supreme Court
granted review and affirmed.

DISPOSITION

affirmed
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