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SUMMARY

The Nebraska Supreme Court held that Nebraska's antideficiency statute, Neb. Rev. Stat. § 76-1013,
applied to guaranty obligations secured by trust deeds. It further held that a contractual waiver of the
statute's deficiency limitations was unenforceable as contrary to public policy when the lender
exercised the trustee's power of sale and sought a deficiency judgment. The court concluded that
assessed values and prior appraisals created a genuine issue of material fact regarding the properties'
fair market values, reversed summary judgment, and remanded for further proceedings.
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QUESTIONS PRESENTED

1. Whether Nebraska's antideficiency statute, Neb. Rev. Stat. § 76-1013, applies to guarantors whose
obligations are secured by trust deeds.

2. Whether a contractual waiver of the fair-market-value limitation on deficiency judgments is enforceable
when the creditor exercises a trust deed's power of sale and seeks a deficiency judgment.

3. Whether the assessed values and prior appraisals created a genuine issue of material fact regarding the
properties' fair market value at the time of the trustee sales.

HOLDINGS

1. Neb. Rev. Stat. § 76-1013 applies to a guarantor's obligation when the guarantor's trust deed secures that
obligation and the creditor seeks a deficiency judgment after exercising the trust deed's power of sale.

2. A waiver of the limitation on deficiency judgments in § 76-1013 is unenforceable when a trust deed
secures the obligation, the creditor exercises the power of sale, and the creditor seeks a deficiency
judgment.

3. The evidence of assessed values and prior appraisals created a genuine issue of material fact regarding
the properties' fair market values at the time of the trustee sales, making summary judgment improper.

KEY QUOTATIONS

“Section 76-1013 plainly applies to “obligations for which the trust deed was given as security.” Thus, § 76-
1013 applies to the guaranties executed by the Topps for which AEB seeks a deficiency judgment.” (417-18)

“Allowing a beneficiary to proceed with a trustee sale and simultaneously avoid the limitations of the
antideficiency statute is a violation of the Legislature’s public policy.” (420)

“We hold that a waiver of the limitation on deficiency judgments in § 76-1013 is unenforceable when a trust
deed is given to secure an obligation, the power of sale is exercised, and a deficiency judgment is sought.”
(420)

“Because a fact finder could reasonably infer that the fair market values of the properties at the time of the
trustee sales were greater than AEB’s asserted values, a factual issue remains, and summary judgment was
improperly granted.” (423-24)

FACTUAL BACKGROUND

Topp's Mechanical, Inc. executed four promissory notes with American Exchange Bank, and Luke and Ria Topp
executed unconditional guaranties. The Topps also conveyed three real properties under trust deeds securing
both the business's notes and the Topps' obligations. After defaults, the Bank conducted trustee sales and
purchased the properties for $310,000, while evidence included prior appraisals totaling $1,278,000, assessed
values totaling $1,253,071, and the Bank's asserted fair market value totaling $1,113,000. The Bank then sought



a deficiency judgment, and the Topps argued that Nebraska's antideficiency statute required credit for the
properties' fair market value and that a genuine factual dispute existed regarding that value.

PROCEDURAL HISTORY

American Exchange Bank sued Luke and Ria Topp for a deficiency judgment under guaranties securing loans to
their business. The district court granted the Bank summary judgment, concluding that the guaranties waived any
defense based on the Bank's failure to obtain the collateral's fair market value, and denied reconsideration or a
new trial. The Topps timely appealed, and the Nebraska Supreme Court moved the appeal to its docket on its
own motion.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The district court must conduct further proceedings, including determining the fair market value of the trust
properties at the time of the trustee sales and applying the limitations of § 76-1013 to any deficiency judgment.
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