
SUPREME COURT OF NEBRASKA

Holmstedt v. York County Jail Supervisor
275 Neb. 161 (Neb. 2008) · No. No. S-05-906 · Decided February 29, 2008

SUMMARY

The Supreme Court of Nebraska reviewed the dismissal of Duane S. Holmstedt’s 42 U.S.C. § 1983
action against York County jail and law-enforcement defendants. The court adopted the Eighth Circuit
rule requiring a plaintiff to expressly and unambiguously state that public officials are sued in their
individual capacities; otherwise, the suit is treated as one against them in their official capacities.
Because Holmstedt served the individual defendants rather than York County’s chief executive officer
or clerk, the court held that service was insufficient and remanded with directions to affirm dismissal
of the action against all defendants.
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QUESTIONS PRESENTED

1. Whether Nebraska courts should use the Eighth Circuit's express-and-unambiguous pleading rule, rather
than the course-of-proceedings test, to determine whether public officials in a § 1983 action are sued in
their individual or official capacities.

2. Whether the individual defendants were sued only in their official capacities.

3. Whether service on the named county employees was sufficient to serve them in their official capacities
and confer personal jurisdiction.

4. Whether the court needed to reach the Rule 12(b)(6) failure-to-state-a-claim arguments after determining
that service and personal jurisdiction were deficient.

HOLDINGS

1. When a motion to dismiss raises Rule 12(b)(6) grounds together with Rule 12(b)(2), (4), or (5) grounds,
the court should consider the personal-jurisdiction, process, and service issues first and reach Rule 12(b)
(6) only if jurisdiction and service are sufficient.

2. In Nebraska state courts, a plaintiff seeking to sue a public official in an individual capacity under §
1983 must expressly and unambiguously state that capacity in the complaint; otherwise, the official is
presumed to be sued only in an official capacity.

3. Holmstedt sued the individual defendants only in their official capacities because his complaint did not
expressly and unambiguously state that he sued them individually.

4. Service on the named county employees was insufficient because an official-capacity § 1983 suit against
county employees is treated as a suit against York County, which must be served through the county's
chief executive officer or clerk under Neb. Rev. Stat. § 25-510.02(2).

KEY QUOTATIONS

“in order to sue a public official in his or her individual capacity, "a plaintiff must expressly and
unambiguously state so in the pleadings, otherwise, it will be assumed that the defendant is sued only in his or
her official capacity."” (at 323)

“Applying the Eighth Circuit rule, we review the complaint and conclude that the individual defendants in the
present case were not sued in their individual capacities but were sued only in their official capacities.” (at
324)

FACTUAL BACKGROUND

Holmstedt alleged that York County law-enforcement and jail personnel abused him during his arrest,
interrogation, and later periods of incarceration, including striking him, denying him an attorney and medical
care, and coercing him to provide information. He filed a pro se complaint under 42 U.S.C. § 1983 seeking



damages and criminal prosecution of the defendants. He served the individual defendants directly, but did not
serve York County's chief executive officer or clerk as required for service on the county.

PROCEDURAL HISTORY

Holmstedt filed a pro se 42 U.S.C. § 1983 action in the York County District Court. The district court dismissed
the action against all defendants under Nebraska Rule of Pleading in Civil Actions 12(b)(2), (4), (5), and (6). The
Court of Appeals affirmed dismissal as to the Sheriff's Department but reversed as to the individual defendants.
The Nebraska Supreme Court granted further review, reversed the Court of Appeals, and remanded with
directions to affirm dismissal as to all defendants.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Remand to the Nebraska Court of Appeals with directions to affirm the York County District Court's dismissal of
the action as to all defendants.
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