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SUMMARY

The Appellate Division, Second Department affirmed an order denying Trunzo General Contracting
Corp.'s motion to dismiss claims arising from its purported exercise of a right of first refusal. The
court held that the prior order was not law of the case on standing, that Trunzo did not establish
Hildreth's lack of standing, and that the amended complaint adequately pleaded tortious interference
with contract.
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DISPOSITION affirmed

PROCEDURAL POSTURE Trunzo General Contracting Corp. appealed from an order denying its
motion under CPLR 3211(a) to dismiss the amended complaint insofar
as asserted against it.

STANDARD OF REVIEW On a CPLR 3211(a)(3) motion based on lack of standing, the moving
defendant bears the burden of establishing prima facie that the plaintiff
lacks standing. On a CPLR 3211(a)(7) motion, the pleading is liberally
construed, its allegations are assumed to be true, and the plaintiff is
afforded every favorable inference.
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QUESTIONS PRESENTED

1. Whether a prior order constituted law of the case concerning Hildreth's standing to assert tortious
interference with contract.

2. Whether Trunzo established prima facie that Hildreth lacked standing to assert tortious interference with
Hildreth's contract with Learned Hands.

3. Whether the amended complaint adequately pleaded a cause of action for tortious interference with
contract.

HOLDINGS

1. The prior order did not constitute law of the case because it did not address Hildreth's standing to assert
tortious interference with contract.

2. Trunzo failed to establish prima facie that Hildreth lacked standing to assert a tortious-interference claim
based on Trunzo's purported exercise of its right of first refusal.

3. The amended complaint adequately pleaded a viable cause of action for tortious interference with
contract.

KEY QUOTATIONS

“"The law of the case doctrine applies only to legal determinations that were necessarily resolved on the
merits in a prior decision, and to the same question in the same case"” (*2)

“"the burden is on the moving defendant to establish, prima facie, the plaintiff's lack of standing"” (*2)

FACTUAL BACKGROUND

Hildreth entered into a contract of sale, later amended, to purchase commercial property from Learned Hands.
Part of the property was leased to Trunzo, whose lease granted it a right of first refusal if Learned Hands sold the
property in an arm's-length transaction. Trunzo purported to exercise that right of first refusal, and the sale to
Hildreth did not occur. Hildreth alleged that Trunzo's purported exercise improperly procured Learned Hands'
breach of the contract of sale.

PROCEDURAL HISTORY



Hildreth sued Learned Hands Court, LLC for specific performance and breach of contract and sued Trunzo for
tortious interference with contract. The Supreme Court, Suffolk County, denied Trunzo's motion to dismiss the
amended complaint. The Appellate Division affirmed.

DISPOSITION

affirmed
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