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SUMMARY

The Illinois Supreme Court considered whether an Illinois court had subject-matter jurisdiction over a
separate-maintenance action brought by a resident wife against her nonresident husband who had
allegedly deserted her in Illinois. The court also held that the husband waived personal-jurisdiction
objections, at least as to temporary alimony and attorney-fee allowances, by defending against the rule
to show cause. The court rejected challenges to the contempt proceedings and affirmed the judgment
committing him for failure to pay the temporary allowances.
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PROCEDURAL POSTURE David MacKenzie appealed from a judgment of the Branch Appellate
Court for the First District affirming a circuit-court order committing
him for contempt for failing to pay temporary alimony and a
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QUESTIONS PRESENTED

1. Whether the Illinois circuit court had subject-matter jurisdiction over a separate-maintenance suit
brought by an Illinois-resident wife against a husband who had abandoned her in Illinois and become a
nonresident of the state.

2. Whether David MacKenzie waived personal-jurisdiction objections, at least as to the application for
temporary alimony and solicitor's fees, by answering the rule to show cause and filing affidavits directed
to the amount of the allowances.

3. Whether the contempt commitment order was legally insufficient because it did not expressly authorize
payment to the sheriff or jailer as a means of obtaining release.

4. Whether the defendant's alleged inducement to enter Illinois to negotiate settlement defeated the
contempt proceeding absent proof of fraud, artifice, or trick designed to secure his arrest.

5. Whether the affidavit supporting the contempt proceeding was defective because it was sworn before an
attorney employed in the appellee's solicitor's office and allegedly made allegations on information and
belief.

HOLDINGS

1. Where a husband abandons his wife while they reside in Illinois, removes to another state, and the wife
continues to reside in Illinois, the separate-maintenance suit may be brought in any county of Illinois
under the provision of the Chancery Act governing suits against nonresident defendants.

2. A defendant waives the question of personal jurisdiction, at least with respect to an application for
temporary alimony and solicitor's fees, when he answers the rule to show cause and submits affidavits
for the purpose of obtaining a lower allowance.

3. A contempt commitment order is not indefinite, incomplete, or insufficient merely because it directs
payment to the complainant, her solicitor of record, or the clerk, without expressly naming the sheriff or
jailer as a recipient of payment.

4. A defendant's claim that he was induced to enter Illinois to negotiate settlement does not defeat a
contempt proceeding absent proof that he was brought into the state by fraud, artifice, or trick for the
purpose of enabling his arrest.

5. The affidavit supporting the contempt proceeding was sufficient where it directly and positively alleged
the essential facts that the payment order remained in force and that the required sums were unpaid, even
though other allegations were made on information and belief and the affidavit was sworn before an
attorney who was not counsel of record.

KEY QUOTATIONS

“This would put a premium upon non-residence and attach a burden to residence, which we do not think the
legislature intended.”



“The only conclusion that can be drawn from this record is, that these affidavits were filed for the purpose of
being considered in the hearing on the rule.”

“The judgment of the Branch Appellate Court will be affirmed.”

FACTUAL BACKGROUND

The parties married in Indiana in 1897 and lived together until September 8, 1901, when David MacKenzie
allegedly deserted Grace and their child in Chicago without means of support. Grace remained a resident of
Cook County, Illinois, while David became a resident of Idaho. After being personally served while temporarily
in Illinois, David failed to pay court-ordered temporary alimony and solicitor's fees totaling $1,690, resulting in
his commitment for contempt.

PROCEDURAL HISTORY

Grace MacKenzie filed a separate-maintenance bill in the Circuit Court of Cook County. David MacKenzie
entered a special and limited appearance, challenged jurisdiction, and filed a plea in abatement, which was
overruled; he stood by the plea and was defaulted. The circuit court ordered temporary alimony and solicitor's
fees, and later committed him for contempt for nonpayment. The Branch Appellate Court for the First District
affirmed, and the Illinois Supreme Court affirmed that judgment.

DISPOSITION

affirmed
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OPINION

MacKenzie v. MacKenzie
238 Ill. 616
SCOTT, J.
Mr. Justice Scott delivered the opinion of the court: David MacKenzie appeals from a judgment of
the Branch Appellate Court for the First District affirming an order of the circuit court of Cook
county committing appellant to jail for contempt in failing to pay the sum of $1690 due from him
for temporary alimony and a temporary allowance for solicitor’s fees, under the terms of an order
entered against him in a suit for separate maintenance instituted by his wife in the circuit court of
Cook county. The bill was filed on November 30, 1904. It appears therefrom that the parties
thereto were married in Indiana in 1897 and continued to reside together until September 8, 1901;
that at that time they were residing in Chicago, Illinois ; that on that date the appellant willfully



and without any reasonable cause deserted his wife and the child of the marriage, in Chicago,
Illinois, leaving them without any means of support. It appears from the bill, although not in the
precise words of the statute, that the wife is living separate and apart from her husband without her
fault; that she is a resident of Cook county, Illinois, and had been such resident for more than one
year prior to the filing of the bill, and that the appellant is a resident of the State" of Idaho.
Summons issued and was returned showing that it had been served on the first day of December,
1904. It was returnable at the December term, 1904, and the order for temporary alimony and
solicitor’s fees was entered after the return day of the summons. The application for the temporary
allowances seems to have been made on December 5, 1904. At any rate, on that day appellant was
ruled to show cause why he should not pay such allowances. On December 1, 1904, appellant, by
his solicitor, entered a special and ■limited appearance in the cause for the purpose of questioning
the jurisdiction of the court. On December 8, 1904, he answered the rule of December 5 to show
cause why he should not pay temporary alimony and solicitor’s fees, and recites by that answer
that it is made under his special and limited appearance. By that answer he sought to show, among
other things, that at the time the summons in this cause was served upon him he was in Illinois for
the purpose of attending the trial of criminal suits instituted against him for abandonment of his
wife and child, and that while he was in the State of Illinois for that purpose he was exempt from
service of summons. Later, on December 20, 1904, he set up the same matter by plea in abatement
to the bill. That plea was heard on the day after it was filed, and on the next day, December 22,
1904, was overruled. Appellant elected to stand by the plea. He was . thereupon defaulted for want
of answer. Thereafter, and on the same day, December 22, 1904, it was ordered that he pay to his
wife the sum of $15 per week, beginning that day and continuing until the further order of the
court, and it was further ordered that he pay to her, or to her solicitor for her use, the sum of $100
on account of solicitor’s fees. It seems that nothing has ever been paid on account of this order,
and the amount for which he “was committed was the amount due thereon if the order be
enforcible. There has never been a hearing upon the bill. It is first objected that the circuit court
had no jurisdiction of the subject matter of the separate maintenance suit for the reason that
appellant was not a resident of this State. The right to maintain a suit of this character is given by
paragraph 22 of chapter 68, Hurd’s Revised Statutes of 1908. That paragraph gives to the wife a
remedy in equity against her husband “in the circuit court of the county where the husband
resides.” The succeeding paragraph provides that the suit shall be brought in the county where the
husband resides, or in case the husband shall abandon the wife without her fault and remove to
another county in this State, then the suit may be brought by the' wife either in the county where
they resided at the time of the abandonment or in the county where the husband resides at the time
of the commencement of the suit. It will be observed that neither paragraph expressly provides for
a case such as that at bar, where, according to the averments of the bill, the husband abandons the
wife while they are residing in this State and takes up his residence in another State, and it is
accordingly urged that courts of this State, in such case, are without jurisdiction. If this be true and



a husband abandons his wife while they reside in this State and he continues a resident of Illinois
he can be required by our courts to observe his marital obligations so far as supporting his wife is
concerned, but if he remove from the State and his wife continues to reside here he can not be so
required, even though the summons in the suit be personally served upon him while he is
temporarily within the boundaries of the State. This would put a premium upon non-residence and
attach a burden to residence, which we do not think the legislature intended. Appellant relies
principally upon the case of Babbitt v. Babbitt, 69 Ill. 277. The statute then provided that the suit
might be begun in the county where either the husband or wife resided. The bill in that case was
filed by a non-resident wife against a non-resident husband, and it was there held that it was an
indispensable requirement that one of the parties should reside in the county in which the
proceedings were had, otherwise the court would be without jurisdiction. We do not think that case
can be regarded as conclusive. The paragraphs of the Separate Maintenance act determine in what
county or counties the suit may be brought in cases where the husband resides in this State, and
leave section 3 of the Chancery act to control in cases where the defendant is a non-resident of the
State, and where, as in the case at bar, he deserts his wife while they reside in this State and her
residence here continues at the time the suit is instituted. The section just mentioned provides that
where the defendant in a chancery proceeding is a non-resident the suit may be brought in any
county of the State. A like conclusion was reached by the Supreme Court of Michigan in Atkins v.
Borstler, 46 Mich. 552. There a statute provided that the action should be brought in the county
“where one of the parties shall reside at the time of commencing such action.” That suit was begun
by a resident against nonresidents, although not in the county where the plaintiff resided. The
conclusion of the Michigan court was, that the action might properly be maintained in a county
other than that of the plaintiff’s residence where it was brought against non-resident defendants
who were found in the county in which the suit was commenced, on the theory that the language
last quoted was not intended to apply when the defendants were not residents of the State. In
regard to the question of the jurisdiction of the person of appellant, we think that was waived by a
defense made to the rule to show cause why he should not be required to pay temporary
allowances, so far, at least, as the application for such allowances was concerned. It is true, the
answer states that it is made under the limited and special appearance theretofore entered, but
appellant seems to have been unable to refrain from making averments in that answer which, if
true, show that he had a good defense to the bill on its merits. ' That might, however, not be
decisive so far as the application for temporary allowances was concerned, for the reason that the
merits of the case made by the bill cannot be adjudicated upon that application. He states in that
answer, however, that he “offers affidavits in support thereof.” Attached to the answer and filed
therewith are four affidavits, the only apparent purpose of which was to show that he owned much
less property than complainant had contended he did. The only reason for making that showing in
answer to this rule was to secure an order fixing the' allowance at a lower figure than that at which
the court might fix them under the showing made by complainant. On the day the bill was filed a



writ of ne exeat also issued and an order was entered permitting the appellant to give security in
the sum of $10,000. Upon application of appellant the amount of that bond was, by an order of the
court entered on December 1, 1904, reduced to the sum of $4000, and it is contended that these
affidavits, which were attached to the answer to the rule to show cause and which were filed on'
December 8, 1904, were filed, not in support of the answer to the rule, but for the purpose of
securing a reduction of the bond given by the defendant in ne exeat. We think the record does not
show this to be the situation. There is nothing at all in the record to indicate that the appellant
made, or contemplated, any further effort to have that bond reduced after it was reduced on
December i, 1904, to the sum of $4000. The affidavits which were attached to the answer to the
rule were all signed and sworn to at a date later than the first day of December, 1904,—one as late
as December 5, 1904. They were proper for the consideration of the court upon the hearing on the
rule to show cause. The answer to that rule stated that affidavits were offered in support thereof,
and these are the only ones in the ^record that could have been so offered. On December 1, 1904, a
motion to quash the writ of ne exeat was denied. On December 8, 1904, after the filing of the
answer to the rule, this motion was renewed and again denied. These affidavits were wholly
without pertinence so far as that motion was concerned, and there is no indication that they were
filed in support thereof. The only conclusion that can be drawn from this record is, that these
affidavits were filed for the purpose of being considered in the hearing on the rule. That being true,
the question of the jurisdiction of the person, so far as this application was concerned, was waived.
(Nicholes v. People, 165 Ill. 502.) The effect of appellant’s application made to the court for the
purpose of securing a reduction of the amount of the bond required of him in ne exeat has not been
discussed in the briefs. It is also objected that the transcript of the record herein does not show a
convening order of the circuit court for the December term, 1904. The contempt proceedings were
had at the January term, 1907, and appellant, by an objection made in those proceedings, conceded
that the decree for the temporary allowances had been entered. The convening order of the last
mentioned term is shown, and that, upon this record, we regard as all that is necessary. On an
appeal from the order fixing the temporary allowances a different question would arise. It was
objected that the affidavit upon which the contempt proceedings were based was sworn to before
the solicitor for appellee. The solicitor for appellee was Harris F. Williams. The affidavit was
sworn to before Eldon M. Votaw, a notary public, who was an attorney at law and a clerk in Mr.
William’s office. Evidence taken shows that he was not solicitor nor of counsel for appellee. It
is'also said that the affidavit was on information and belief. The only essential things to be shown
by that affidavit were that the order was in force and that the amounts required thereby to be paid
were unpaid, in whole or in part. The averments which show these essentials are direct and
positive and not upon information and belief. It was also urged in defense of the contempt
proceeding that the defendant came from Idaho to Chicago just before the attachment writ issued,
pursuant to an agreement between his solicitor and the solicitor for appellee, for the purpose of
negotiating with a view to ending the litigation between the parties hereto, and that having, by her



solicitor, so induced him to come into the State, appellee had him arrested for contempt. The
appellant failed to show that he was brought into the State by any fraud, artifice or trick for the
purpose of enabling appellee to have him arrested in the contempt proceeding, and in that respect
he has failed to bring himself within the rule laid down by the authorities upon which he relies. So
far as appears, neither appellee nor her solicitor had any thought, at any time before appellant
came into the State, of proceeding against him for contempt. The order of commitment provided
for the discharge of appellant upon his making payment “to the complainant, Grace MacKenzie, or
to her solicitor of record or the clerk of this court for her.” It is said that this order is “indefinite,
insufficient and incomplete,” for the reason that it does not provide for the appellant’s discharge
upon making payment to the sheriff or the jailer, who, upon payment being made, would have
authority to release him from confinement ; that it will be impossible for him to make payment to
either of .the persons named in the order, for the reason that he will be unable to leave the jail to
reach them. We cannot regard this objection as seriously made. • It is certainly entirely without
merit. If appellant should conclude to pay, he will readily find a method of placing the money in
proper hands. Certain other questions have been discussed which are not material. The judgment
of the Branch Appellate Court will be affirmed. , Judgment affirmed.
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