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SUMMARY

The Pennsylvania Commonwealth Court affirmed the Unemployment Compensation Board of
Review’s dismissal of Jee Y. Eom’s appeal as untimely under Section 501(e) of the Pennsylvania
Unemployment Compensation Law. The majority held that the claimant failed to establish
circumstances warranting nunc pro tunc relief, particularly because the Board did not credit counsel’s
testimony that the appeal had been mailed before the deadline. Judge Cosgrove dissented, reasoning
that the credited or uncontradicted testimony supported equitable nunc pro tunc relief even though it
was insufficient to establish timely filing under the applicable regulation.
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QUESTIONS PRESENTED

1. Whether the Board properly dismissed Eom's appeal as untimely under Section 501(e) of the
Unemployment Compensation Law.

2. Whether Eom established grounds for equitable nunc pro tunc relief based on alleged non-negligent
conduct by his attorney.

3. Whether the Commonwealth Court could overturn the Board's credibility determination concerning
counsel's testimony.

HOLDINGS

1. An appeal from a notice of determination under Section 501(e) of the Unemployment Compensation
Law must be filed within fifteen calendar days; an untimely appeal deprives the Board of jurisdiction
and makes the determination final.

2. Eom was not entitled to nunc pro tunc relief because the Board did not credit counsel's testimony and
there was no credited evidence establishing non-negligent conduct beyond Eom's control that prevented
timely filing.

3. The Commonwealth Court could not overturn the Board's decision not to credit counsel's testimony
because credibility determinations are within the Board's province as ultimate fact finder.

4. Even if credited, counsel's testimony that he mailed the appeal before the deadline would not establish
entitlement to nunc pro tunc relief under the precedent relied upon by the majority.

KEY QUOTATIONS

“The burden to establish the right to have an untimely appeal considered is a heavy one because the statutory
time limit established for appeals is mandatory.” (at 4)

“nunc pro tunc relief is reserved for only those “unique and compelling cases in which the appellant has
clearly established that she attempted to file an appeal, but unforeseeable and unavoidable events precluded
her from actually doing so.”” (at 5)

FACTUAL BACKGROUND

Eom applied for unemployment compensation, but the Service Center denied benefits on the ground that he
voluntarily quit his job with Aicos System without a necessitous and compelling reason. The notice of
determination was mailed on November 3, 2015, giving Eom until November 18, 2015, to appeal. The Service
Center received an appeal by fax on November 20, 2015. Eom's attorney testified that he had mailed an earlier
appeal before leaving town, but he had no postmark, certificate of mailing, certified-mail receipt, or other
documentary proof of that mailing.
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The local Unemployment Compensation Service Center denied Eom benefits after determining that he
voluntarily quit his employment without a necessitous and compelling reason. Eom's appeal was received two
days after the statutory fifteen-day deadline. After a hearing concerning timeliness, the referee dismissed the
appeal, and the Board affirmed, finding counsel's testimony that the appeal had been mailed before the deadline
not credible. The Commonwealth Court affirmed the Board's order.
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