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SUMMARY

The Colorado Supreme Court reviewed the reversal of a defendant's second-degree murder conviction
for killing her husband with an ax. The court held that provocation under Colorado's amended second-
degree murder statute is a mitigating factor rather than a lesser-included offense, and that the
prosecution bears the burden of proving the absence of provocation. The court also held that the trial
court improperly refused instructions concerning the defendant's lack of a duty to retreat and the
justifiable use of deadly force to prevent sexual assault, and affirmed the reversal of the conviction.
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QUESTIONS PRESENTED

1. Whether the trial court improperly characterized provoked second-degree murder as a lesser-included
offense rather than treating provocation as a mitigating factor.

2. Whether the trial court improperly placed the burden on the prosecution to prove provocation beyond a
reasonable doubt rather than to disprove provocation.

3. Whether Garcia was entitled to a no-duty-to-retreat instruction based on the evidence supporting her
self-defense theory.

4. Whether Garcia was entitled to an instruction that deadly physical force may be justified to prevent a
sexual assault.

5. Whether the instructional errors constituted reversible error.

HOLDINGS

1. Provocation under the amended second-degree murder statute is a mitigating factor that reduces the
felony classification of second-degree murder, not a separate offense or lesser-included offense.

2. The prosecution bears the burden of proving the absence of provocation under the second-degree murder
statute; it does not bear the burden of proving the existence of provocation beyond a reasonable doubt.

3. A defendant is entitled to a no-duty-to-retreat instruction when any evidence supports the defendant's
theory that she was not the aggressor and was still in danger when deadly force was used.

4. When supported by the evidence, a defendant is entitled to an instruction that deadly physical force may
be justified to prevent a first- or second-degree sexual assault or other assault specified by the self-
defense statute.

KEY QUOTATIONS

“Thus, we conclude that under the second-degree murder statute, provocation represents a mitigating factor,
rather than a separate offense.” (346)

“As such, we hold that the prosecution does not bear the burden of proving the existence of provocation
beyond a reasonable doubt, but instead bears the burden of proving a lack of provocation under the second-
degree murder statute.” (346)

“Thus, Defendant was entitled to a no-duty to retreat instruction.” (348)

“We therefore conclude that the evidence in this case supported an instruction embodying subsection (2)(c) of
the self-defense statute.” (349)



FACTUAL BACKGROUND

Garcia killed her husband with a long-handled ax after a history of alleged verbal, physical, and sexual abuse.
She testified that immediately before the killing her husband violently awakened her, attempted to sexually
assault her, threatened to kill her, and gave her a look she understood to mean that she was about to be seriously
hurt. Garcia presented evidence of Battered Woman Syndrome and claimed self-defense.

PROCEDURAL HISTORY

Garcia was charged with first-degree murder and a crime of violence after killing her husband with an ax. The
trial court instructed the jury that provoked second-degree murder was a lesser-included offense and refused
requested instructions on no duty to retreat and the use of deadly force to prevent sexual assault. The jury
convicted Garcia of second-degree murder. The court of appeals reversed and remanded for a new trial, and the
Colorado Supreme Court affirmed that judgment.

DISPOSITION

affirmed

REMAND INSTRUCTIONS

The Supreme Court affirmed the court of appeals' judgment reversing Garcia's conviction and remanding for a
new trial.
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