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SUMMARY

The Supreme Court of Georgia held that a habeas court improperly assessed prejudice from ineffective
assistance of appellate counsel by focusing on the likely outcome after remand or retrial rather than the
outcome of the appeal. Because appellate counsel failed to challenge a jury instruction omitting the
bodily-injury element of kidnapping with bodily injury, the court concluded that Nelson established

both deficient performance and prejudice. The court reversed the denial of habeas relief.
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QUESTIONS PRESENTED



1. Whether prejudice from ineffective assistance of appellate counsel must be assessed by asking whether
there was a reasonable probability that the outcome of the appeal would have been different, rather than
by predicting the result of a remand or retrial.

2. Whether Nelson established ineffective assistance of appellate counsel based on counsel's failure to

challenge the omission of the bodily-injury element from the kidnapping jury instruction.

HOLDINGS

1. Prejudice is established by showing a reasonable probability that the outcome of the appeal would have
been different; the habeas court may not assess prejudice by focusing on the projected result of a

remand, retrial, or resentencing.

2. Nelson satisfied both the deficiency and prejudice prongs of ineffective assistance of appellate counsel
because counsel failed to challenge an instruction omitting an essential element and the conviction

would have been reversed had the issue been raised.

KEY QUOTATIONS

“In order to establish the prejudice component of an ineffective assistance of appellate counsel claim, the
defendant must show "a reasonable probability that the outcome of the appeal would have been different."”
(at 43)

“Thus, the inquiry does not focus on the projected result on remand or retrial, but whether there is a

reasonable probability that the result of the appeal would have been different.” (at 43)

FACTUAL BACKGROUND

Nelson was convicted of kidnapping with bodily injury after the trial court failed to instruct the jury on the
bodily-injury element of that offense. His appellate counsel did not challenge the erroneous instruction on direct
appeal. The habeas court determined that counsel's performance was deficient but denied relief because, as a

recidivist, Nelson might receive the same sentence after remand or retrial.

PROCEDURAL HISTORY

Nelson was convicted of aggravated assault, kidnapping with bodily injury, and armed robbery. The Court of
Appeals reversed the armed robbery conviction and affirmed the other convictions; Nelson later pleaded guilty
to robbery by intimidation. He filed a habeas petition challenging appellate counsel's failure to raise the trial
court's omission of the bodily-injury element from the kidnapping jury instruction. The habeas court found
counsel deficient but denied relief because it assessed prejudice by considering the likely result of a remand or
retrial rather than the result of the appeal.

DISPOSITION

reversed

REMAND INSTRUCTIONS



The denial of Nelson's habeas petition was reversed; the opinion does not provide more specific remand

instructions.
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