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SUMMARY

The United States Court of Appeals for the District of Columbia Circuit considered whether Auto-
Train Corporation's pre-bankruptcy payment of employee withholding taxes to the District of
Columbia was made from trust funds or constituted a voidable preference under the Bankruptcy Code.
The court held that payment of funds covered by a statutory trust provision, without more, does not
create a trust for purposes of 11 U.S.C. § 541, particularly where the debtor did not segregate or trace
the funds.
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PROCEDURAL POSTURE The District of Columbia appealed consolidated bankruptcy and
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QUESTIONS PRESENTED

1. Whether a prepetition payment of withholding taxes made within the preference period was an avoidable
preference under 11 U.S.C. § 547.

2. Whether the mere fact that Auto-Train paid funds covered by a statutory trust provision was sufficient to
establish that the payment was made from trust property excluded from the bankruptcy estate under 11
U.S.C. § 541.

3. What tracing standard applies to prepetition tax payments made after the applicable 45-day ordinary-
course period under the pre-1984 Bankruptcy Code.

HOLDINGS

1. A prepetition payment of withholding taxes made after the applicable 45-day period may be recovered as
a preferential transfer when the payment was made from estate property, unless the funds are traceable to
a trust excluded from the estate.

2. The mere fact of prepetition payment of funds covered by a statutory trust provision does not, without
more, create a trust for purposes of § 541 or exclude the payment from the bankruptcy estate.

3. For a late prepetition tax payment, courts should use reasonable assumptions in tracing funds to a
statutory trust, but the mere act of payment is not a reasonable assumption when the payment has no
prior relationship to withheld tax funds.

KEY QUOTATIONS

“In affirming the district court order, we hold that in such circumstances the fact of payment, without more,
does not create a trust for purposes of the Code.” (1103)

“That the “assumption” espoused by the District is not “reasonable” but indeed heroic becomes obvious
when we consider the 45-day rule.” (1117)

FACTUAL BACKGROUND

Auto-Train withheld employee income taxes owed to the District of Columbia but did not segregate the withheld
amounts or maintain a tax or trust account. An initial check was dishonored, and after receiving a tax assessment
Auto-Train paid the District $8,203 by cashier's check on August 27, 1980, using funds drawn from an operating
account funded by terminal receipts rather than employee payroll funds. Auto-Train filed for bankruptcy on
September 8, 1980, within 90 days of the payment.
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Auto-Train filed a Chapter 11 reorganization petition on September 8, 1980, and the case was later converted to
Chapter 7 liquidation. The bankruptcy court granted the trustee summary judgment and ordered the District to
return the August 27, 1980 payment with interest. The district court summarily affirmed, and the District
appealed.

DISPOSITION

affirmed
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