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SUMMARY

The Appellate Division, Second Department affirmed an order denying Yonkers Racing Corp.'s second
motion for leave to renew its prior summary judgment motion. The court held that the affidavits
submitted did not present new facts that would change the prior determination and that the defendant
lacked a reasonable justification for not presenting them earlier.
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DISPOSITION affirmed

PROCEDURAL POSTURE Defendant Yonkers Racing Corp. appealed from an order denying its
second motion for leave to renew the portions of its prior summary
judgment motion addressing the false-arrest and negligent-hiring,
training, supervision, and retention claims.

STANDARD OF REVIEW Whether the Supreme Court properly denied leave to renew under
CPLR 2221(e), including whether the proffered facts were new, would
change the prior determination, and were accompanied by reasonable
justification for their prior omission.
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QUESTIONS PRESENTED

1. Whether the Supreme Court properly denied Yonkers Racing Corp.'s second motion for leave to renew
portions of its prior summary judgment motion.

2. Whether the affidavits submitted with the second renewal motion constituted new facts that would
change the prior determination and whether Yonkers reasonably justified its failure to submit them
earlier.

HOLDINGS

1. Leave to renew was properly denied because the affidavits submitted with the second renewal motion
did not present new facts that would change the prior determination, and the defendant failed to provide
a reasonable justification for not presenting them on its original motion.

KEY QUOTATIONS

“A motion for leave to renew is not a second chance freely given to parties who have not exercised due
diligence in making their first factual presentation” (*2)

“Successive motions for the same relief burden the courts and contribute to the delay and cost of litigation. A
party seeking summary judgment should anticipate having to lay bare its proof and should not expect that it
will readily be granted a second and third chance” (*2)

FACTUAL BACKGROUND

Nunez alleged that on January 30, 2014, a security officer employed by Yonkers Racing Corp. falsely arrested
him and used excessive force, causing personal injuries. He asserted claims including false arrest and negligent
hiring, training, retention, and supervision against the corporation. Yonkers submitted two affidavits on its
second motion for leave to renew, but the Appellate Division determined that the affidavits presented no new
facts that had not previously been offered and that Yonkers lacked a reasonable justification for not submitting
them with its original motion.

PROCEDURAL HISTORY

Nunez sued Yonkers Racing Corp. and an unnamed security guard for, among other claims, false arrest and
negligent hiring, training, retention, and supervision. The Supreme Court denied the relevant portions of Yonkers
Racing Corp.'s original summary judgment motion, denied an initial motion for leave to renew, and then denied
the second motion for leave to renew. Yonkers Racing Corp. appealed from the latter order, and the Appellate
Division affirmed.
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