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SUMMARY

The Appellate Division reviewed a Family Court order denying the father’s petition to relocate with

the parties’ children from New York to North Carolina. The court upheld the denial of relocation based

on the children’s best interests but held that the Family Court improperly modified joint legal custody

to sole legal custody for the mother without notice that legal custody was at issue. The court also

struck a prospective custodial plan addressing a possible future move by the parties to the same state.

CASE DETAILS

COURT

WRITING FOR THE COURT

JURISDICTION

DECIDED

DISPOSITION

PROCEDURAL POSTURE

STANDARD OF REVIEW

PRECEDENTIAL VALUE

PARTIES

TOPICS

Supreme Court of the State of New York, Appellate Division, Second
Department

Eng, P.J.; Rivera, J.; Hall, J.; Lott, J.
New York

July 24, 2013

affirmed

The father appealed from a Family Court order denying his petition to
relocate with the parties' two children to North Carolina and modifying

a prior consent custody order.

The Appellate Division's authority in relocation determinations is as
broad as that of the hearing court; the determination will not stand

unless supported by a sound and substantial basis in the record.
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QUESTIONS PRESENTED

1. Whether the father demonstrated by a preponderance of the evidence that relocating with the children to

North Carolina was in their best interests.

2. Whether the Family Court could modify the parties' joint legal-custody arrangement to award the mother
sole legal custody when the mother had not requested that relief and the father had no notice that legal

custody was at issue.

3. Whether the Family Court could establish a prospective custodial plan for a future circumstance in

which the parties might reside in the same state when that issue had not been raised or litigated.

HOLDINGS

1. The father failed to demonstrate by a preponderance of the evidence that relocating the children to North

Carolina was in their best interests, so denial of the relocation petition was proper.

2. The Family Court improperly modified the prior consent order to award the mother sole legal custody
because the mother did not request modification of legal custody and the father had no notice that legal

custody was at issue.

3. The Family Court improperly established a custodial plan that would apply if the parties later decided to

reside in the same state because that future issue had not been raised or litigated.

KEY QUOTATIONS

“When reviewing a custodial parent’s request to relocate, the court’s primary focus must be on the best
interests of the child” (108 A.D.3d at 713)

“Relocation may be allowed if the custodial parent demonstrates, by a preponderance of the evidence, that
the proposed move is in the child’s best interests” (108 A.D.3d at 713)

“the impact of the move on the relationship between the child and the noncustodial parent will remain a
central concern” (108 A.D.3d at 713)

FACTUAL BACKGROUND

The parties entered into a 2009 consent order providing for joint legal custody of their two children, with
primary physical custody to the father. In 2012, the father, a pediatrician employed by the United States military,
received orders reassigning him from West Point, New York, to Fort Bragg, North Carolina, and sought
permission to relocate with the children. The mother had been intimately involved in the children's lives and had
been their exclusive caregiver during the father's overseas deployments; the record also showed that relocation
would impair the children's relationship with the mother, while continued residence in New York would preserve

their relationships with friends, health-care providers, therapists, and their church community.

PROCEDURAL HISTORY

The parties' 2009 consent order awarded joint legal custody and primary physical custody to the father. After the
father received military reassignment orders from New York to North Carolina, he petitioned to relocate with the

children. Following a hearing, the Family Court denied relocation, awarded the mother sole legal and physical



custody, and established a future custodial plan. The Appellate Division affirmed the denial of relocation but

modified the order by vacating the sole-legal-custody modification and the prospective custodial plan.

DISPOSITION

affirmed
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