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SUMMARY

The United States District Court for the Central District of California dismissed Kaitlyn Zucchi’s
Telephone Consumer Protection Act action against Fixx Fitness without prejudice. The court
dismissed the action under Federal Rule of Civil Procedure 41(b) because Plaintiff failed to serve
Defendant, file proof of service, or respond to the court’s order to show cause. The Clerk was directed
to close the case.
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DISPOSITION dismissed

PROCEDURAL POSTURE The district court dismissed the action without prejudice under Federal
Rule of Civil Procedure 41(b) for failure to prosecute and failure to
comply with court orders.

STANDARD OF REVIEW The court applied the Ninth Circuit's five-factor test for dismissal for
failure to prosecute or failure to comply with court orders.

PRECEDENTIAL VALUE Unpublished district court order; precedential status unknown.
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QUESTIONS PRESENTED

1. Whether the district court could sua sponte dismiss the action under Federal Rule of Civil Procedure
41(b) for failure to prosecute and failure to comply with court orders.

2. Whether the five factors governing dismissal for failure to prosecute weighed in favor of dismissal
without prejudice.

HOLDINGS

1. A district court has sua sponte authority under Federal Rule of Civil Procedure 41(b) to dismiss an action
for failure to prosecute or comply with court orders.

2. Dismissal without prejudice was warranted because the public interest in expeditious resolution, the
court's need to manage its docket, prejudice to the defendant, and the availability of less drastic
sanctions favored dismissal, while the policy favoring disposition on the merits did not outweigh
plaintiff's repeated noncompliance after notice and an opportunity to respond.

KEY QUOTATIONS

“It is well established that district courts have sua sponte authority to dismiss actions for failure to prosecute
or comply with court orders.”

“In deciding whether to dismiss an action for failure to prosecute or comply with court orders, a district court
must consider five factors: “(1) the public’s interest in expeditious resolution of litigation; (2) the court’s need
to manage its docket; (3) the risk of prejudice to the defendants; (4) the public policy favoring disposition of
cases on their merits[;] and (5) the availability of less drastic sanctions.””

FACTUAL BACKGROUND

Zucchi filed a complaint asserting claims under the Telephone Consumer Protection Act. She was required to
serve the defendant by August 14, 2025, but did not file proof of service. After the court issued an August 25,
2025 order to show cause and expressly warned that noncompliance would result in dismissal, Zucchi filed
neither a response nor proof of service.

PROCEDURAL HISTORY

Plaintiff filed a Telephone Consumer Protection Act complaint on May 16, 2025. After plaintiff failed to serve
defendant by the deadline or file proof of service, the court issued an order to show cause warning that failure to
respond would result in dismissal. Plaintiff filed neither proof of service nor a response, and the court dismissed
the action without prejudice and ordered the clerk to close the case.
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