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The Milky Whey, Inc. v. Dairy Partners, LL.C

2015 MT 18, 378 Mont. 75 (2015) - No. DA 14-0013 - Decided January 27, 2015

SUMMARY

The Montana Supreme Court affirmed dismissal of Milky Whey’s claims against Dairy Partners and

Scott Stefan for lack of personal jurisdiction. The court held that Dairy Partners did not waive its

jurisdictional defense by filing a notice of appearance before moving to dismiss, and that its contacts

with Montana did not satisfy Montana’s long-arm statute. The court concluded that the transaction at

issue occurred outside Montana and that no further due process analysis was necessary.
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QUESTIONS PRESENTED

1. Whether Dairy Partners waived its personal-jurisdiction defense by filing a notice of appearance before

moving to dismiss.

2. Whether Montana's long-arm statute conferred general or specific personal jurisdiction over Dairy

Partners based on the parties' commercial dealings and the disputed transaction.

HOLDINGS

1. A notice of appearance is not a pleading and does not waive a personal-jurisdiction defense when the

defendant raises that defense by motion before filing a responsive pleading.

2. Montana did not have general personal jurisdiction over Dairy Partners because the company was not a

Montana corporation and did not conduct substantial, systematic, or continuous activities in Montana.

3. Montana's long-arm statute did not confer specific personal jurisdiction over Dairy Partners because the

claims did not arise from Dairy Partners' transaction of business or tortious conduct in Montana.

KEY QUOTATIONS

“A notice of appearance serves to direct any additional filings to the defendant’s attorney; it is not a pleading
and does not acquiesce to the jurisdiction of the court unless it is joined with some other motion or responsive
pleading.” (9 15)

“Milky Whey’s claim does not arise from Dairy Partners’ transaction of business within this state simply

because Milky Whey happens to be a Montana business.” (| 35)

FACTUAL BACKGROUND

Milky Whey is a Montana dairy broker, and Dairy Partners is a Minnesota dairy supply company. From 2010 to
2013, the companies completed nine purchase orders worth more than $181,000, principally through telephone,
fax, or email communications. In the disputed transaction, Milky Whey initiated the purchase of Swiss Trim,

prepaid $12,500 from Montana, and arranged for the product to be shipped to Utah, where it discovered that the

product was moldy; none of the product entered Montana.

PROCEDURAL HISTORY

Milky Whey sued Dairy Partners and Scott Stefan in Montana state court for breach of contract, breach of
warranty, unjust enrichment, and breach of an obligation to pay. The defendants filed a notice of appearance,
then moved to dismiss for lack of personal jurisdiction before filing a responsive pleading. The Fourth Judicial
District Court for Missoula County granted the motion and dismissed the action. The Montana Supreme Court

affirmed.
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