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SUMMARY

The Montana Supreme Court dismissed without prejudice an interim appeal from an order denying

David Violette’s motion to require the State to elect between aggravated assault and elder abuse

charges. The court held that Violette’s double-jeopardy claim and reliance on Montana’s multiple-

charges statute were premature because jeopardy had not attached before trial. The court remanded the

matter to the District Court for trial without deciding whether elder abuse is a specific instance of

aggravated assault.
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1. Whether Violette could obtain interlocutory appellate review of his claim that prosecuting him for both
aggravated assault and elder abuse would violate double-jeopardy protections or Montana's multiple-
charges statute before he had been tried or convicted.

2. Whether the Montana Supreme Court should decide at that stage whether elder abuse is a specific
instance of aggravated assault under § 46-11-410(2)(d), MCA.

HOLDINGS

1. Violette's claims were premature because jeopardy had not attached; he had not previously been tried for

or convicted of the charged offenses.

2. Section 46-11-410(1), MCA, permits prosecution for multiple offenses arising from the same
transaction, while the restrictions in § 46-11-410(2), MCA, concern multiple convictions; therefore,
Violette's reliance on subsection (2) was premature.

KEY QUOTATIONS

“Before a question of double jeopardy arises, there must be an initial determination as to whether jeopardy
has attached in the first instance.” (9 6)

“IT IS HEREBY ORDERED this appeal is DISMISSED WITHOUT PREJUDICE, and the matter is remanded
to the District Court for trial.” (1 11)

FACTUAL BACKGROUND

The State alleged that David Violette confronted Mary Mehrer, a 75-year-old woman, at an obstruction on an
access road near his property. After allegedly taking Mehrer's camera and throwing it to the ground, Violette
allegedly struck her in the face, causing her to fall and suffer head trauma and vision loss. The State charged him

with aggravated assault, criminal mischief, and elder abuse.

PROCEDURAL HISTORY

The State charged Violette with aggravated assault, criminal mischief, and elder abuse. Violette moved to require
the State to elect between aggravated assault and elder abuse, arguing that prosecution for both would violate
double-jeopardy protections and Montana's multiple-charges statute. The Tenth Judicial District Court denied the
motion, and the Montana Supreme Court dismissed the interim appeal without prejudice and remanded the

matter for trial.
DISPOSITION

dismissed

REMAND INSTRUCTIONS

The appeal was dismissed without prejudice, and the matter was remanded to the District Court for trial.
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