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SUMMARY

The Massachusetts Supreme Judicial Court reviewed the Department of Public Utilities’ treatment of

NSTAR Electric’s request to shift recovery of supply-related bad debt costs from distribution rates to

supply rates. The court held that the department failed to adequately explain the legal and factual basis

for conditioning approval on a corresponding distribution-rate reduction, and that its factual findings

were insufficient for meaningful review. The court also concluded that the department erred in

determining that provisions of a rate settlement did not incorporate referenced exhibits. The

department’s order was vacated and the matter remanded.
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The court defers to the Department's expertise and experience in
matters within its delegated authority, but must uphold an agency
decision only if it is not based on an error of law, unsupported by
substantial evidence, unwarranted by facts found on the record,
arbitrary or capricious, an abuse of discretion, or otherwise
inconsistent with law. The court also requires an agency to provide a
clear statement of reasons and adequate subsidiary findings permitting

meaningful judicial review.
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QUESTIONS PRESENTED

1. Whether the Department's final order provided an adequate statement of its legal reasoning and

subsidiary factual findings to permit meaningful judicial review.

2. Whether the Department's conclusion that the December Settlement did not incorporate its referenced

exhibits constituted an error of law.

3. Whether the Department adequately determined whether NSTAR in fact stopped recovering supply-
related bad-debt costs through its distribution rates and whether any such change occurred through a

general rate case or equivalent proceeding.

HOLDINGS

1. An agency order must clearly identify the legal and factual grounds for its decision and include adequate
subsidiary findings supporting its conclusions; the Department's order failed to do so and therefore could

not be meaningfully reviewed.

2. Article 2.5 of the December Settlement incorporated Exhibits NSTAR-3 (Settlement) through NSTAR-

22 (Settlement) as fully integrated components of the agreement.

3. The Department could not apply an unexplained heightened clarity requirement to the December
Settlement when its established policy was to interpret approved settlement agreements under general

Massachusetts contract principles.

KEY QUOTATIONS

“The deference we grant to an agency’s determination of questions entrusted to its expertise places a “heavy

burden” on parties challenging the department’s orders.” (386)
“The principle of according weight to an agency’s discretion ... is ‘one of deference, not abdication.’” (386)
“we will not ‘supply a reasoned basis for the agency’s action that the agency itself has not given.’” (387)

“the December Settlement must be interpreted in line with the general principles governing the reading of any

contract under Massachusetts law.” (394)

“the department possesses the expertise to determine in first instance meaning to accord specialized

contractual provisions” (397)

FACTUAL BACKGROUND



NSTAR provided both electric supply and distribution services and historically recovered at least part of its
supply-related bad-debt costs through distribution rates. A January 2005 settlement contemplated shifting those
costs to supply rates in a general distribution rate case or equivalent proceeding. NSTAR contended that a
December 2005 settlement and resulting January 1, 2006 rate changes removed the bad-debt costs from its
distribution rates, but the Department concluded that the settlement did not explicitly identify such a change and
required a corresponding reduction in distribution rates before NSTAR could increase supply rates.

PROCEDURAL HISTORY

NSTAR sought permission to shift recovery of supply-related bad-debt costs from distribution rates to supply
rates. The Department conditioned approval on a corresponding reduction in distribution rates and, after
reconsideration proceedings, again denied NSTAR's request for a non-revenue-neutral adjustment. NSTAR

sought judicial review, and the county court single justice reserved and reported the matter to the full court.

DISPOSITION

vacated

REMAND INSTRUCTIONS

The county court was directed to vacate D.T.E./D.P.U. 07-4-B (2010) and remand the matter to the Department
for a statement of reasons, including subsidiary findings, supporting its conclusions of law and relevant facts.
The Department must clearly identify the legal and factual basis of its decision, determine what showing NSTAR
was required to make, address whether the December Settlement incorporated the relevant exhibits, and address
NSTAR's arguments concerning the technical meaning and effect of those exhibits.
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