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SUMMARY

The Appellate Division, First Department reversed several orders dismissing Anastasia Xenias's claims
against the City of New York arising from an alleged delay in dispatching an ambulance. The court
held that the allegations sufficiently pleaded a special relationship, including an affirmative duty
assumed through the 911 operator's statement and justifiable reliance, and that governmental function
immunity did not warrant dismissal at that stage. Claims concerning FDNY conduct after arrival were
not considered because they were not included in the notice of claim.
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PROCEDURAL POSTURE Plaintiff appealed several orders of Supreme Court, New York County,
including an order granting defendants' motion to dismiss the
complaint, an order denying as moot plaintiff's motion to strike
defendants' answer, and orders denying or resolving motions to renew
and reargue.

STANDARD OF REVIEW De novo review of orders resolving a motion to dismiss and related
motions, including whether the pleadings sufficiently state a claim.

PRECEDENTIAL VALUE published opinion

PARTIES Anastasia Xenias, as Administrator of the Estate of Mike S. Xenias v.
City of New York, et al.



TOPICS

municipal liability negligence motions to dismiss appellate procedure standard of review

PRACTICE AREAS

municipal liability torts civil procedure appellate procedure

QUESTIONS PRESENTED

1. Whether plaintiff sufficiently alleged a special relationship between the City and the decedent, including
an assumption of an affirmative duty and justifiable reliance, to invoke the exception to municipal
immunity for duties owed to the general public.

2. Whether dismissal was appropriate under governmental-function immunity where the alleged delay
might have resulted from an unintentional failure to timely dispatch an ambulance rather than an
affirmative exercise of governmental discretion.

3. Whether claims concerning FDNY conduct after arriving at the scene could be considered when that
theory was not disclosed in the notice of claim.

4. Whether plaintiff's motion to strike defendants' answer should have been denied as moot rather than
decided on the merits.

HOLDINGS

1. Plaintiff's allegations sufficiently established a special relationship between the City and the decedent,
bringing the claim within the exception to the general rule that a municipality is not liable for breach of a
duty owed to the general public.

2. Dismissal was not appropriate under governmental-function immunity at this stage because it was
unclear whether the alleged delay resulted from an affirmative exercise of discretion or an unintentional
failure to timely dispatch an ambulance.

3. Claims based on FDNY conduct after arriving at the scene were not properly considered because that
theory was not disclosed in plaintiff's notice of claim.

FACTUAL BACKGROUND

The decedent's estate alleged that a 911 operator told plaintiff, "we are on our way," but that FDNY never arrived
before the decedent required emergency assistance. Plaintiff alleged that she relied on that assurance and
refrained from taking several additional actions to secure help. The complaint asserted municipal liability based
on the City's alleged failure to timely dispatch emergency medical assistance.

PROCEDURAL HISTORY

The Supreme Court, New York County, granted defendants' motion to dismiss the complaint. It later denied
plaintiff's motion to strike defendants' answer as moot and, on reargument, adhered to its prior dismissal
determination; it also denied plaintiff's second motion to renew. The Appellate Division unanimously reversed



the dismissal order, denied the motion to dismiss, remanded the motion to strike for determination on the merits,
and vacated the orders concerning reargument and renewal.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The motion to strike defendants' answer, previously denied as moot, was remanded to Supreme Court for
determination on the merits. The motion to dismiss was denied, and the orders resolving reargument and renewal
were vacated.
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