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SUMMARY

The California Court of Appeal, Fifth Appellate District, reviewed challenges to California’s Toxicity

Provisions governing whole effluent toxicity testing under the Clean Water Act and the National

Pollutant Discharge Elimination System. The court held that the State Water Resources Control

Board’s Test of Significant Toxicity could not be used in NPDES proceedings to measure whole

effluent toxicity, but otherwise upheld the adoption of the Toxicity Provisions. The judgment was

reversed in part, affirmed in part, and remanded for further proceedings.
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Appeal from a judgment of the Fresno County Superior Court denying
appellants' petition for writ of mandate and requests for declaratory
and injunctive relief challenging the State Water Resources Control

Board's Toxicity Provisions.

The appellate court independently reviews questions of law, including
statutory and regulatory interpretation. In ordinary mandamus review
of quasi-legislative agency action, the court applies a highly
deferential standard, asking whether the agency acted arbitrarily,
capriciously, without evidentiary support, or contrary to law. CEQA
procedural questions are reviewed independently, while underlying
factual determinations are reviewed for substantial evidence;

prejudicial abuse of discretion is the governing CEQA standard.
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QUESTIONS PRESENTED

1.

Whether the Test of Significant Toxicity is an approved testing or statistical method under the Clean

Water Act and 40 C.F.R. part 136 for determining whole effluent toxicity in NPDES proceedings.

. Whether the Toxicity Provisions were authorized as a statewide water-quality policy under California

Water Code sections 13140 and 13142.

. Whether the State Board complied with the applicable California Administrative Procedure Act

requirements when adopting the Toxicity Provisions.

. Whether the State Board properly used a substitute environmental document under CEQA's certified

regulatory-program provisions.

. Whether the State Board's environmental analysis adequately addressed potentially significant impacts

and reasonably foreseeable methods of compliance.

HOLDINGS

1.

The Test of Significant Toxicity is not an approved method under the Clean Water Act's federal whole-
effluent-toxicity testing scheme and cannot be used to determine compliance with NPDES permit

requirements.

. The State Board properly adopted the Toxicity Provisions as a statewide water-quality policy under

Water Code sections 13140 and 13142, even though the provisions cannot replace federally approved
methods in NPDES proceedings.

. The State Board complied with the applicable Administrative Procedure Act requirements concerning

necessity, authority, reference, consistency, nonduplication, and clarity.

. The State Board properly used a substitute environmental document under the certified Water Quality

Control (Basin)/208 Planning Program when adopting the statewide Toxicity Provisions.

. The State Board's environmental analysis complied with CEQA and the applicable substitute-

environmental-document requirements; substantial evidence supported its treatment of specific toxicity-
control projects as speculative and its identification of monitoring and testing as the reasonably
foreseeable method of compliance.

KEY QUOTATIONS

“Ultimately, the Test of Significant Toxicity is a statistical model that does not reach either of the approved
statistical endpoints which define toxicity in the regulations—either IC25 (a 25 percent inhibition of the



measured effect within a defined confidence level) or NOEC (no observed effect at the concentration of the

toxicant). It is therefore not an approved method.” (25-26)

“The Test of Significant Toxicity as incorporated into the Toxicity Provisions is inconsistent with the Clean

Water Act’s requirements.” (31)

“The Toxicity Provisions consist of principles and guidelines disclosing and implementing a methodology for
monitoring and analyzing the risk that water is toxic due to a combination of pollutants not otherwise

adequately regulated by existing effluent limitations.” (36)

FACTUAL BACKGROUND

The State Water Resources Control Board adopted the Toxicity Provisions to regulate whole effluent toxicity in
California waters. The provisions required use of the Environmental Protection Agency's Test of Significant
Toxicity for analyzing certain acute and chronic toxicity tests, including tests associated with NPDES permits.
Appellants, entities regulated under or associated with NPDES wastewater-discharge permitting, argued that the
Test of Significant Toxicity was not an approved federal testing method and that the Toxicity Provisions violated

federal water law, California water law, the California Administrative Procedure Act, and CEQA.

PROCEDURAL HISTORY

Appellants challenged the Toxicity Provisions in a first amended verified petition for writ of mandate and
complaint for declaratory and injunctive relief. The Fresno County Superior Court denied the writ petition and

entered judgment for the State Board. Appellants timely appealed.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The judgment is reversed in part and affirmed in part. The matter is remanded for further proceedings consistent
with the opinion, including setting aside the use of the Test of Significant Toxicity to determine compliance with

NPDES permits while preserving the Toxicity Provisions as an independently valid state water-quality policy.
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