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SUMMARY

The Appellate Division, Third Department, reversed an order classifying Daniel Mikalonis as a risk

level two sex offender under the Sex Offender Registration Act. The court held that although the

assessment of points for substance abuse was supported, Mikalonis demonstrated an exceptional

response to treatment and was therefore entitled to a downward departure and classification as a risk

level one sex offender.
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reversed

Defendant appealed from an order of Ulster County Court classifying
him as a risk level two sex offender under the Sex Offender

Registration Act and denying his request for a downward departure.

The People must establish the facts supporting a SORA risk-level
classification by clear and convincing evidence. A defendant seeking a
downward departure must establish by a preponderance of the
evidence that mitigating factors not adequately considered by the risk-

assessment guidelines exist.
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QUESTIONS PRESENTED

1. Whether the assessment of 15 points under SORA risk factor 11 for a history of drug or alcohol abuse

was supported by clear and convincing evidence.

2. Whether defendant demonstrated an exceptional response to treatment and other mitigating

circumstances warranting a downward departure from the presumptive SORA risk classification.

HOLDINGS

1. The assessment of 15 points for defendant's history of drug or alcohol abuse was supported by clear and
convincing evidence because his frequent daily marijuana use continued through the period of the

offense and was not merely social or occasional use.

2. A downward departure was warranted because defendant demonstrated, by a preponderance of the
evidence, an exceptional response to sex-offender treatment, considered together with the record as a

whole and the People's initial stipulation to risk level one.

KEY QUOTATIONS

“The People 'bear the burden of proving the facts supporting the determinations sought by clear and
convincing evidence' in establishing a risk level classification under SORA” ([*1])

“Defendant's use of drugs prior to and after [his] sex offense was not in the distant past or excessively
remote, his daily use of marijuana was akin to habitual rather than merely social or occasional use and his
apparent abstinence while in prison is not necessarily predictive of his behavior when no longer under such

supervision” ([*2])

“A defendant seeking a downward departure must demonstrate, by a preponderance of the evidence, the
existence of mitigating factors not adequately taken into consideration by the risk assessment guidelines”

()

FACTUAL BACKGROUND

Defendant admitted that he engaged in sexual intercourse with the victim beginning when the victim was 13
years old and continuing for several years. His presentence materials showed frequent daily marijuana use
encompassing the period of the offense, and he was diagnosed with cannabis use disorder. During sex-offender
treatment, he earned 95 of 96 available points in six monthly evaluations and was consistently classified as

highly motivated, with his instructor praising his participation and performance.

PROCEDURAL HISTORY

Defendant pleaded guilty to criminal sexual act in the second degree and was sentenced to seven years in prison
followed by 10 years of postrelease supervision. Before his release, the Board of Examiners of Sex Offenders

presumptively classified him as a risk level two offender based on an 80-point risk assessment. Although the



parties stipulated to a risk level one classification, County Court held an in-person hearing, classified defendant
as risk level two, and denied a downward departure. The Appellate Division reversed and classified defendant as
risk level one.

DISPOSITION

reversed
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