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SUMMARY

Justice Schenck dissents from the denial of en banc reconsideration in an interlocutory appeal
involving defamation and conspiracy-to-defame claims arising from statements about abortion, the
City of Waskom’s ordinance, and abortion-rights organizations. The dissent argues that the challenged
statements constitute opinion or rhetorical hyperbole concerning matters of public concern, are
protected by the First Amendment and Texas Constitution, and should be dismissed under the Texas

Citizens Participation Act.
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DISPOSITION other

PROCEDURAL POSTURE Dissent from the denial of appellants' request for en banc

reconsideration in an interlocutory appeal from the denial of a motion
to dismiss defamation and conspiracy-to-defame claims under the

Texas Citizens Participation Act.

STANDARD OF REVIEW Independent appellate examination of the entire record is required
when First Amendment issues are presented; whether statements are
opinion or rhetorical hyperbole rather than actionable fact is a question
of law for the court.

PRECEDENTIAL VALUE Dissenting opinion; nonprecedential as to its reasoning
PARTIES Mark Lee Dickson, Right to Life East Texas v. The Afiya Center,

Texas Equal Access Fund
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QUESTIONS PRESENTED

1. Whether the challenged statements constituted protected opinion or rhetorical hyperbole rather than

actionable statements of fact under Texas defamation law.

2. Whether the Texas Citizens Participation Act required prompt dismissal of claims targeting speech on

matters of public concern when the plaintiffs could not establish a prima facie case.

3. Whether applying Texas defamation law to impose litigation costs or damages for the challenged

political speech would violate the First and Fourteenth Amendments or the Texas Constitution.

4. Whether the denial of TCPA dismissal should have been reversed and the case remanded with

instructions to award appropriate attorney's fees.

HOLDINGS

1. In Justice Schenck's dissenting view, statements characterizing abortion as murder and abortion-related
organizations as criminal organizations were opinions or rhetorical hyperbole on a hotly debated matter

of public concern, not actionable factual assertions.

2. In Justice Schenck's dissenting view, the TCPA required the court to promptly dismiss the lawsuit
because it targeted constitutionally protected political speech and the plaintiffs could not establish a

prima facie case.

3. In Justice Schenck's dissenting view, state judicial enforcement of defamation law could not
constitutionally impose civil liability or litigation-based suppression on protected political rhetoric

concerning abortion, Roe v. Wade, and a local ordinance.

KEY QUOTATIONS

“The constitution protects Dickson’s right to state his opinion that life begins at conception and, as a result,

that abortion is murder.” (at 12)

“The test is not the form in which state power has been applied but, whatever the form, whether such power
has in fact been exercised.” (at 15)

“This lawsuit seeks to chill constitutionally protected speech and advocacy.” (at 17)

FACTUAL BACKGROUND

Mark Lee Dickson opposed abortion and advocated for municipal ordinances declaring abortion illegal,
including an ordinance enacted by Waskom, Texas. Dickson and Right to Life East Texas made and reposted
statements describing abortion as murder, abortion-related organizations as criminal organizations, and the

Waskom ordinance as outlawing abortion. The Afiya Center and Texas Equal Access Fund brought defamation



and conspiracy-to-defame claims, seeking actual and punitive damages, and appellants sought dismissal under

the Texas Citizens Participation Act.

PROCEDURAL HISTORY

The appellees sued appellants for defamation and conspiracy to defame based on statements concerning
abortion, abortion providers, and a Waskom ordinance declaring abortion illegal and identifying abortion-related
organizations as criminal organizations. The trial court denied appellants' motion to dismiss under the Texas
Citizens Participation Act. The court of appeals panel declined to grant the TCPA appeal sought by appellants,
and the court denied appellants' request for en banc reconsideration. Justice Schenck dissented from that denial,
arguing that the speech was protected opinion and rhetorical hyperbole and that the case should have been

dismissed promptly.
DISPOSITION

other

REMAND INSTRUCTIONS

The dissent would have reversed the trial court's denial of the TCPA motion to dismiss and remanded with
instructions to award appropriate attorney's fees. The actual opinion records a dissent from the court's denial of

appellants' request for en banc reconsideration.
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