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SUMMARY

The Fifth Circuit reviewed a diversity action arising from negligent damage to an aircraft during a
landing-gear repair test and an alleged unconscionable service charge under the Texas Deceptive Trade
Practices-Consumer Protection Act. The court affirmed the findings on borrowed-servant status,
negligence, proximate cause, and the consumer-protection claim, but remanded for a new trial on
damages because the record lacked evidence establishing the reasonableness of the repair labor costs.
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DISPOSITION reversed_and_remanded

PROCEDURAL POSTURE In a diversity action, a jury found Associated liable for negligence in
damaging Franks's airplane and for unconscionable charges under the
Texas Deceptive Practices-Consumer Protection Act. The district court
denied Associated's motions for judgment notwithstanding the verdict
and for a new trial. Associated appealed.

STANDARD OF REVIEW Judgment notwithstanding the verdict is reviewed under the Boeing
standard: all evidence and reasonable inferences are viewed in the
light most favorable to the nonmovant, and judgment is proper only
when the facts and inferences point so strongly and overwhelmingly in
favor of one party that reasonable jurors could not reach a contrary
verdict. Denial of a new trial is reviewed for abuse of discretion; a new
trial is warranted when the verdict is against the great weight of the
evidence. Greater deference is given when the district court has denied
a new trial and left the jury's verdict undisturbed.

PRECEDENTIAL VALUE published precedential opinion



PARTIES Associated Air Center, Inc. v. John Franks

TOPICS
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PRACTICE AREAS

torts consumer protection appellate procedure remedies

QUESTIONS PRESENTED

1. Whether the evidence supported the jury's finding that Associated's employees were not borrowed
servants of Franks.

2. Whether the evidence was sufficient to support the jury's findings of negligence and proximate cause.

3. Whether the negligence-damages award was supported by evidence establishing the reasonable cost of
the repairs.

4. Whether the jury could reasonably find Associated's charges unconscionable under the Texas Deceptive
Practices-Consumer Protection Act.

5. Whether the district court abused its discretion by denying Associated's motion for a new trial.

HOLDINGS

1. The evidence supported the jury's finding that Associated's employees remained Associated's employees
because Franks's personnel did not possess the right to control the manner in which Associated's
employees performed the work.

2. The evidence was sufficient for a reasonable jury to find that Associated negligently allowed excessive
hydraulic pressure to build and that the negligence proximately caused the aircraft damage.

3. The $8,000 negligence-damages award could not be sustained because the evidence did not establish the
reasonable cost of labor and the court could not determine how the jury allocated the award between
parts and labor; however, judgment notwithstanding the verdict was inappropriate because the evidence
supported some damages.

4. The evidence supported the jury's finding that Associated's charges were unconscionable because they
created a gross disparity between the value of the services received and the consideration paid; proof of
deception or wrongful intent was not required under the applicable statutory definition.

KEY QUOTATIONS

“Under these circumstances, right of control of the manner of operating the equipment is the decisive factor,
not control of the result to be accomplished by the equipment.” (¶ 20)

“We think that when the plaintiff relies on the second definition of unconscionability expressed in § 17.45(5)
(B), gross disparity and not deception is the gravamen of the action.” (¶ 43)



“AFFIRMED IN PART, REVERSED and REMANDED IN PART.” (¶ 45)

FACTUAL BACKGROUND

Franks brought his HFD 320 Hansa jet to Associated to diagnose a landing-gear-door malfunction. During a
retraction test, Associated employees operated a hydraulic mule while Franks's pilot operated the landing-gear
controls, and the aircraft's landing-gear systems were substantially damaged. Rockwell later repaired the aircraft,
but the record did not establish the reasonableness of Rockwell's labor charges. Associated also charged Franks
for labor, storage, freight, cleanup, and inspection-related services, and the jury found those charges
unconscionable under Texas law.

PROCEDURAL HISTORY

Franks sued Associated in the United States District Court for the Northern District of Texas after Associated's
employees damaged his aircraft during a landing-gear retraction test. The jury returned verdicts for Franks on
negligence and the Texas consumer-protection claim and awarded damages on both claims. The district court
denied Associated's post-trial motions. The Fifth Circuit affirmed most of the judgment but remanded for a new
trial limited to damages resulting from negligence.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Remand for a new trial limited to the amount of damages attributable to Associated's negligence. The judgment
was affirmed in all other respects, including the negligence liability finding, the borrowed-servant determination,
and the Texas consumer-protection judgment.
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